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An exchange calls attention to a recent 
Tennessee statute which it is claimed will 
have a tendency to avoid some of the exist- 
ing difficulties in the way of securing jurors 
in criminal cases. It provides that a juror 
shall not be disqualified from acting as such 
in a criminal case from the fact that he has 
formed an opinion or impression based upon 
rumor or upon newspaper statements, about 
the truth of which he has formed no opinion, 
‘‘if he shall upon oath, state that he believes 
that he can fairly and impartially render a 
verdict in accordance with the law and the 
evidence and the court shall be satisfied of 
the truth of such statement.’’ This statute 
is almost a literal copy of the Illinois statute, 
the operation of which has met with general 
approval. It will be recalled that the consti- 
tutionality of the Illinois statute was affirmed 
in the case of Coughlin v. People, 144 Ill. 140, 
and also in the case of Spies v. People, 122 
lil. 1, which latter case was aflirmed by the 
Supreme Court of the United States in 123 
U.S. 131. The courts have held that the 
competency of the juror should not be al- 
lowed to depend solely upon his statement 
that he considers himself able to render a 
fair and impartial verdict, notwithstanding 
what he has heard and read about the case, 


but that the court should be satisfied of the 


truth of this statement. 





The recent decision of the United States 
Supreme Court, in the case of the Louisville 
Trust Co. v. L., N. A. & C. Ry. Co., prac- 
tically overthrowing the reorganization of 
that railroad, is something of a novelty in the 
law governing receiverships and foreclosures 
of railroad mortgages. The plaintiff, in that 
case, represented some unsecured creditors 
of the road, and alleged a kind of conspiracy 
between the holders of its bonds and its 
stockholders, by which the road was to be 
sold, and to be bought by a company in which 
these parties were to be interested. So far 
as appears, this reorganization did not differ 
materially from many others that have taken 
place within recent years. The stockholders 
were allowed something by the bondholders 
on account of the sacrifice which they made, 





but the bondholders, of course, retained their 
priority of lien. 

The court has upset these proceedings, not 
because fraud was actually committed, on the 
unsecured creditors, but on the bare ground 
that no agreement between the bondholders 
and the stockholders of a railroad, contem- 
plating the foreclosure of a mortgage, is 
equitable unless all claims against the road 
are provided for. ‘‘No such proceedings can 
be rightfully carried to consummation which 
recognize and preserve any interest in the 
stockholders without also recognizing and 
preserving the interests, not merely of the 
mortgagee, but of every creditor of the cor- 
poration. In other words, if the bondholder 
wishes to foreclose and exclude inferior lien- 
holders or general unsecured creditors and 
stockholders, he may do so; but a foreclos- 
ure which attempts to preserve any interest 
or right of the mortgagor in the property 
after the sale must necessarily secure and 
preserve the prior rights of general creditors 
thereof.’’ The court conceded that the bond- 
holder might voluntarily, after he had ac- 
quired title by foreclosure, make a gift of 
some interest in the property to the former 
stockholder; but it declared intolerable any 
agreement between these parties that did not 
recognize the claims of all creditors. 

It is, of course, conceivable that the owner 
of a piece of property may conspire with the 
holder of a mortgage thereon, and consent to 
a sale in foreclosure on the understanding 
that he is to participate in the proceeds. 
Such a collusive proceeding, however, would 
be a fraud on the holder of a second mort- 
gage only if he were prevented from bidding 
at the sale. The law supposes that ifa man 
lends money on a second mortgage, he will 
be prepared to protect himself by buying in 
the property when it is sold. Justice Brewer 
very properly says that it is different in the 
case of a railroad, which the bondholders are 
seldom in position to buy. Indeed, to ac- 
quire such a property is generally the last 
thing that they wish to do. Hence they are 
to a great extent helpless. If they can unite 
and raise a contribution, they may be able to 
purchase the property, or at least to secure 
some recognition of their claims. Otherwise 
they are at the mercy of the men who get up 
the scheme of reorganization, and who may, 
as in the case at hand, give general creditors 
no opportunity to participate in it. 
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NOTES OF IMPORTANT DECISIONS. 





LIFE INSURANCE— CONTRACTS—WHAT LAW 
GOVERNS.—In Cravens v. New York Life Ins. 
Co., 50 S. W. Rep. 519, the Supreme Court of 
Missouri decided some interesting questions in 
the law pertaining to life insurance. They held 
that a policy of life insurance issued by a New 
York company on an application made in Mis- 
souri, which provides that the policy is not to be 
in force until actual payment of the premium to 
the company, and delivered to the insured in 
Missouri on payment of the premium, is a Mis- 
souri contract, and subject to its insurance laws, 
though New York city, by the policy, is made 
the place of contract. 

Rev. St. Mo. 1879, § 5983, provides that no life 
insurance policy shall become void after the pay- 
ment of two annual premiums, but its value shall 
be commuted according to a given scale, and the 
amount applied as a single premium for tempo- 
rary insurance for the full amount of the policy. 
Under section 5985, the amount is to be paid if 
the insured dies during the period of temporary 
insurance. It was held that a waiver in a policy 
of any surrender value other than specified in the 
policy, whether provided for by the statute of any 
State or not, is ineffectual to nullify the statute; 
and that Rev. St. Mo. 1879, § 5984, providing that 
after payment of two annual premiums on a life 
insurance policy, on demand made within 60 days 
after default in the payment ofa premium, the 
company shall issue its paid-up policy for a fixed 
amount, cannot control the rights of parties un- 
less demand is made within the time limited. 

Rev. St. Mo. 1879, § 5983, provides that no life 
insurance policy, after the payment of two annual 
premiums, shall be forfeited, and that temporary 
insurance shall be issued for the full amount of 
the policy, and fixes the period such insurance 
shall be in force; section 5985 provides that, if 
the insured dies within the temporary period, the 
company shall pay the policy; and section 5986 
provides that policies providing for the uncondi- 
tional commutation of non-forfeited, paid-up in- 
surance of a fixed minimum amount shall not be 
affected by the foregoing sections. It was held, 
that a policy providing that if, after being in force 
for three years, it becomes forfeited for non-pay- 
ment of any premium, a paid-up policy will be 
issued on demand made in six months after such 
lapse, with the surrender of the policy, is not 
within the exemption; and that the legislature, 
in passing Rev. St. 1879, § 5983, et seg., prohibit- 
ing the forfeiture of Jife insurance policies on 
which two annual premiums have been paid, and 
providing for temporary insurance, did not ex- 
ceed its constitutional power nor contravene the 
constitution of the United States. 





FIXTURES — MortTGAGE. — In Philadelphia 
Mortgage & Trust Co. v. Miller, 56 Pac. Rep. 382, 
the Supreme Court of Washington considered the 
question whether a bathtub, heater and mantels 





were to be deemed realty or personalty as against 
a mortgagee. The case is interesting, in that it 
illustrates the changes that are constantly oc- 
curring in the law of fixtures, more constantly, 
perhaps, in this than in any other branch of ju- 
risprudence. 

As a general rule courts have gone very far in 
holding that fixtures placed by a mortgagor upon 
property belonging to him, become a part of it 
and are subject to the mortgage. Snedeker v. 
Waring, 12 N. Y. 170; Smith Paper Co. v. Servin, 
130 Mass. 511; Wright v. Gray, 73 Me. 297. In 
the Washington case, however, the different view 
adopted by the court was based upon the fact 
that the mantels, bathtub and heater were not so 
built in as to become a part of the realty, but, on 
the contrary, could be easily removed without 
inflicting damage to other portions of the house. 
In deciding the question at issue, the court made 
use of the following language: 

‘‘In investigating a question of this kind, we 
cannot shut our eyes to the many changes that 
have been wrought by time in the fashion and 
character of household furnishings. Anciently, 
mantels were uniformly built as a part of the 
house, and, therefore, became a fixture to the 
realty. ‘The house was built with reference to 
the mantel, and the mantel with reference to the 
house. It was a part of the plans and specifica- 
tions of the house, and could not have been re- 
moved without materially affecting, not only the 
appearance, but the real usefulness of the house. 
But advancing mechanical science and taste have 
evolved an altogether differently constructed 
mantel, and mantels such as are described by the 
testimony in this case are now constructed with- 
out reference to any particular house or particu- 
lar fireplace. They are what are called ‘stock’ 
mantels, and are sold separately, and made adap- 
tive to any kind ofa house. They are, in fact, 
as much a separate article of merchandise as a 
bedstead or a table. So that, regarding the 
changed conditions in this respect, the rules of 
law must be changed and adapted to the changed 
character of the furniture. A few years ago side- 
boards were constructed in, and were made part 
of, the house, and were, of necessity, fixtures; 
while now they are ordinarily separate pieces of 
furniture, and, by common consent, are moved 
from one house to another. The same advance- 
ment has been made in bathtubs. The old-fash- 
ioned bathtub, that was sealed in and actually 
made a part of the bathroom, bas largely given 
place to the more convenient bathtub, that rests 
upon legs, and can be attached to any heating 
system that happens to prevail in the house where 
it is used. And so with heaters or boilers. In 
this instance the boiler is in no way attached to 
the building, excepting by its plumbing connec- 
tions. It could be detached without in any way 
injuring the realty; and we see no reason why it 
should be considered a fixture any more than the 
ordinary stove which is connected by pipes to 
the boiler and to the plumbing system generally. 
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One could be as easily detached as the other, and 
yet we think it has never been held by any court 
or contended by any one that a stove, though 
eonnected by pipes to the plumbing system, was 
a fixture which could not be removed. In this 
instance the testimony was to the effect that these 
articles were not placed in the building at the 
time of its erection and completion, nor for along 
time thereafter; that the mantels were not con- 
templated in the plans or drawings for the erec- 
tion of the premises, nor included in the specifi- 
cations under which said building was afterwards 
completed, nor was there any provision made for 
the reception in said building of said articles. 
The testimony shows that the building back of 
the mantels, or that portion of it which was con- 
cealed by the mantels, was plastered and kalso- 
mined; that for about three years the mantels 
were not fastened to the wall in any way, but 
supported themselves in the position they occu- 
pied; and that, after that time, they were fastened 
to the wall by screws, to render them more stable, 
and keep them from toppling. ‘The ‘boiler and 
bathtub were not placed in the building for sev- 
eral years after the mortgage was given. The 
question of fact having been submitted to the jury 
under proper instructions, and a verdict having 
been rendered in favor of the respondent, the 
judgment will be affirmed.” 





LIBEL — FALSE STATEMENT — PAYMENT OF 
Drespt.—In the case of McDermott v. Union Credit 
Co., 78 N. W. Rep. 967, decided by the Supreme 
Court of Minnesota, it was held that a false and 
malicious publication, in writing or print, to the 
effect that a person is not prompt, but habitually 
slow, in the payment of his personal bills, is ac- 
tionable per se, although published of him as an 
individual, and not in relation to his business or 
profession. The court said in part: 

‘This is an action for libel. Plaintiff alleges 
that he is an attorney at law, and assuch engaged 
in the practice of his profession, and the com- 
plaint was evidently framed upon the theory that 
the alleged defamatory publication affected him 
in his profession or occupation as a lawyer. It 
appears from the complaint that the defendant 
was a commercial agency engaged in publishing 
and circulating among its subscribers, who are 
retail merchants, a book which purports to be ‘a 
compilation of the actual experiences of business 
men in St. Paul respecting the worthiness of in- 
dividuals to credit, based solely on the manner in 
which they pay their bills.” The book contained 
about 35,000 names. It contained a key to the 
letters used to indicate the report of rating of each 
individual as to the payment of his bills. This 
key is as follows: ‘B, prompt weekly; C, prompt 
monthly; D, pays on demand; E, slow; F, pays 
when pushed; G, promises not kept; H, refused 
payment; I, note protested; K, left for collec- 
tion; L, judgment taken; N, unrecommended 
credit; O, disputed bills.” The alleged libel con- 
sisted of defendant, in this book, reporting or 





rating the plaintiff ‘E,’ which, according to the 
key, meant that he was slow in payment of his 
bills. No extrinsic facts were alleged to enlarge 
the meaning of the words. This was attempted 
by innuendo; but itis a familiar rule of the law 
of libel and slander that the sense of words can- 
not be enlarged by miere innnendo. Neither were 
any facts alleged tending to show special dam- 
ages. The publication is alleged to have been 
made falsely and maliciously, but there is no al- 
legation that the words were published of and 
concerning the plaintiff in his profession as an 
attorney. And when it is considered that the 
‘key,’ taken as a whole, impliedly negatives any 
charge that the plaintiff is either dishonest or in- 
solvent, there is nothing in the publication that 
would necessarily or directly affect him in rela- 
tion to his profession as a lawyer. As a publica- 
tion addressed to retail dealers, it presumably, if 
not necessarily, referred to his habit in the matter 
of paying his personal bills. The head and front 
of the publication is that plaintiff is slow in the 
payment of his bills, but not to the extent that 
his promises are not kept, or that it is necessary 
to place a claim in the hands of a collector, or to 
put it into judgment, in order to secure payment, 
or that he ever disputes his bills. An attorney, 
like any other man, may for various reasons be 
slow, to the extent of not paying his personal 
bills promptly, weekly or monthly, or on demand, 
and yet be not only honest and solvent, but also 
entirely prompt in the performance of his profes- 
sional duties, and in accounting for and paying 
over all property or money of his clients which 
may come into his hands. It is possible that any- 
thing published in disparagement, however slight, 
of a person as an individual may incidentally af- 
fect him somewhat in his business or profession; 
but it does not necessarily follow that the words 
are actionable, per se, as published of and con- 
cerning him in relation to his profession or busi- 
ness. Any such rule would open the door for a 
flood of vexatious litigation. To beactionableon 
that ground alone, the publication must be such 
as would naturally and directly affect him preju- 
dicially in bis profession or business. Hence, 
our opinion is that, if the publication in this case 
is, per se, actionable under the allegations of the 
complaint, it must be because it is actionable, 
per se, when published of a person as an individ- 
ual, without reference to his particular profession 
or business. It is familiar law that printed or 
written words may beactionable, which, if merely 
spoken, would not be actionable. And, generally 
stated, the law of libel is that any written or 
printed words are actionable which tend to blacken 
the memory of one who is dead, or to injure the 
reputation of one who is alive, and thereby ex- 
pose him to public hatred, contempt or ridicule, 
degrade him in society, lessen him in public es- 
teem, or lower him in the confidence of the com- 
munity, even although the words do not impute 
to bim criminality or immorality. It is some- 
times difficult to determine upon which side of 
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the line a publication falls. It is impossible, as 
well as impolitic, to lay down any more definite 
rule than the general statement of the law already 
given, and then make a common sense application 
of it to the facts of each case as it arises. On the 
one hand, it will not do to hold that everything 
published in disparagement of a person is action- 
able, or to adopt Bentham’s sarcastic definition 
of libel as ‘anything of which anyone thinks 
proper to complain.’ But, on the other hand, 
everything falsely and maliciously published of 
another, which necessarily or naturally tends to 
injure his standing and good name in the com- 
munity, or lower him in the confidence and re- 
spect of his neighbors, ought to be held action- 
able. The case is a border one, and the question 
not free from doubt; but, applying this test, we 
think that, in this age and country, a charge that 
a man is not prompt, but habitually slow, in the 
payment of his personal bills—especially those 
contracted with his grocer, butcher and other re- 
tail dealers, for his personal or family expenses— 
would naturally and almost inevitably injure his 
standing in the community, and lower him in the 
esteem and respect of his neighbors. We, there- 
fore, hold that the words complained of were ac- 
tionable per se, although published of the plaintiff 
as an individual, and not in relation to his busi- 
ness as an attorney.”’ 








COMITY IN THE ENFORCEMENT OF 
RIGHTS OF ACTION FOR WRONGFULLY 
CAUSING DEATH, BASED ON EMPLOY- 
ERS’ LIABILITY ACTS. 


I. Nature of the Question Involved.—In 
consequence of the enactment of employers’ 
liability acts in several States, it will often 
happen that an attempt will be made to en- 
force a liability thereunder in the courts of a 
State other than those wherein such acts ex- 
ist, and thus the question will arise for decis- 
ion whether the court will apply the laws of 
its own State and defeat the action, by enab- 
ling the defendant to interpose the defense of 
co-employment under the fellow-servant rule, 
or, whether it will enforce the employers’ lia- 
bility under the laws and decisions of the sis- 
ter State, when established by the proofs upon 
a proper state of the pleadings. Itis the pur- 
pose of this article to discuss this question in 
the light of the decisions arising under simple 
death liability statutes, concerning the en- 


forcement of which, outside of the State of , 


their enactment, there was once held as many, 
and as conflicting views as are at present en- 
tertained with respect to the enforcement of 
rights of action for wrongfully causing death 





based on employers’ liability acts. It will be 
discovered from a study of the decisions, that 
the question involves the extraterritorial force 
of laws. With respect tosimple death liabil- 
ity statutes, it was early held, as I have shown 
in its proper place, that such statutes are not 
intended to afford a cause of action for death 
resulting from injuries inflicted ina sister 
State or foreign country. The rule of decis- 
ion is the law of the sister State or foreign 
sovereignty, and with this the court and jury 
must be made acquainted by proper aver- 
ments and due proof. On the other hand it 
is a well established principle that rights 
which have accrued under the laws of a for- 
eign State, are treated as valid rights every- 
where, and by means of this principle, cog- 
nizance is taken of extraterritorial laws, and 
of extraterritorial facts, when those laws and 
facts have conferred rights or imposed obli- 
gations upon persons who are witbin the juris- 
diction of the court. Yet this is not giving 
extraterritorial force to the laws of the sister 
State or foreign government, because the ap- 
plication of this principle requires that the in- 
jury described must have given a right of ac- 
tion under the laws of the* place where the 
default or neglect occurred. It therefore 
follows that should the courts of the State in 
which such an action is brought, subject the 
plaintiff to the impoverishing consequences 
of the application of the common law fellow- 
servant rule, they by so doing extend their 
own laws beyond their territorial frontier to 
defeat rights accruing under the laws of the 
sister State or foreign sovereignty, and have 
thus given that rule extraterritorial effect. 

Il. Jts Relation to a Like Question Arising 
under the Simple Death Liability Statutes.— 
The extension in England of the principles of 
‘‘Lord Campbell’s Act,’’! to the cases men- 
tioned in the ‘‘Employers’ Liability Act of 
1880,’’? removed, in respect of such cases, 
the common law obstacle to a recovery for 
torts not theretofore actionable, arising from 
the rule that an injury caused by the negli- 
gence of a fellow-servant cannot be made the 
basis of the commen master’s liability to the 
injured servant, or to his widow, next of kin, 
or personal representatives, in event of his 
death. Yet this act did not wholly abolish 


19 & 10 Victoria, ch. 93. 
243 & 44 Victoria, ch. 42. 
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the rule, and in England,’ and also in those 
States whose legislation has undergone the 
same evolutionary development, it has been 
expressly held to apply where the negligent 
omission at the foundation of the cause of ac- 
tion appeared to have been that of a co-em- 
ployee, neither named in, nor contemplated 
by, the act. The court said in the case last 
cited, that while the statute removes the de- 
fense of common employment in some cases, 
it does not extinguish it altogether. In other 
words, such statutes but enlarge the class of 
vice-principals as it had before existed. The 
relation of the question of comity in the en- 
forcement of rights of action for wrongfully 
causing death based on employers’ liability 
acts, with the question of comity in the en- 
forcement of rights of action for wrongfully 
causing death based on simple death liability 
statutes, grows out of the fact that both are 
mere modifications of common law rules; 
rules, too, that are totally abrogated by 
neither. The simple death liability statutes 
usually only modify and hardly ever abrogate 
the common law rule that the death of a hu- 
man being cannot be complained of as a cause 
of action in a civil court, this, in turn, spring- 
ing from the universal application of the 
maxim,® while the effect of the employers’ 
liability act is to remove an obstacle to a re- 
covery under simple death liability statutes 
due to the interposition in cases of deaths oc- 
curring through the negligence of co-em- 
ployees, of the defense of fellow-servantship. 
They do not extend to injuries inflicted out- 
side the State that enacted them,’ yet this lim- 
itation is quite consistent with the universal 
practice whereby courts of one country enter- 
tain suits in relation to causes of action aris- 
ing in, and under the laws of, another coun- 
try, when the parties subject themselves to 


3 Vol. 10, Jacobs’ Fisher’s Digest, page 16, 301; vol. 
11, Ibid., page 18,048. 

4 Baltimore & Ohio, etc. Ry. Co. v. Little (Ind.), 48 
N. E. Rep. 862; Caron v. Boston & Albany R. Co. 
(Mass.), 42 N. E. Rep. 112. 

5 Baltimore & Ohio S. W. Ry.Co. v. Little (Ind.), 48 
N. E. Rep. 862; Illinois Central R. R. Co. v. [hlenberg, 
75 Fed. Rep. 873. 

6 Broom’s Legal Maxims, 400, ‘‘Actio personalis, 
etc.”” 

7 Whitford v. Panama R. Co., 23 N. Y. 465; Chicago, 
ete. R. R. Co. v. Schroeder, Admx., 18 Brad. (Ill. 
App.) 328; Louisville & N. R. Co. v. Williams (Ala.), 
21 South. Rep. 988. Even though the negligence pro- 
ducing the casualty transpired in the State where 
such statute was in force. (This was an employer’s 
liability act.) Alabama, ete. R. Co. v. Carroll, 7 Am. 
R. R. & Corp. Cases, 254. 





the jurisdiction of the country first named. 
Such suits are entertained pursuant to the 
law of international comity, and liabilities 
arising under foreign laws are enforced on 
principles of comity by the implied assent of 
the government of the State in which the ac- 
tion is brought ; the statutes authorizing them 
must, however, be set forthin the complaint.® 
Actions arising under simple death liability 
statutes are transitory and may be maintained 
without the State under whose laws they 
arose, provided the laws of the forum do not 
forbid. While it is necessary to aver and 
prove the existence of statutes authorizing 
them, it is not essential that those statutes 
should be precisely the same as those of the 
State in whose courts the action is brought.® 

A difference arising from variant damage 
limitations isone of detail merely, and affects 
only the extent to which damages may be 
awarded. That extent as limited or unlim- 
ited, does not enter into a definition of the 
right enforced or cause of action permitted to 
be prosecuted.’ That the cause of action did 
not exist in common law States, prior to the 
enactment of death liability statutes, is not, 
of itself, enough to justify the courts of the 
State wherein the suit is brought, in refusing 
to recognize and enforce the right." The 
claim of comity is as urgent in such a case as 
it is in the case of a common law liability.” 
Indiana, Pennsylvania, Massachusetts, New 
York, as shown by the foregoing decisions, 
together with Mississippi,"® Iowa, Geor- 


8 Whitford v. Panama R. Co., 23 N. Y. 465; Kahl v. 
Memphis & C. R. Co. (Ala.), 10 South. Rep. 661. 

® Leonard v. Columbia, etc. Co., 84 N. Y. 48. 

10 Wooden, Admx., v. Western N. Y. & Penn. R. R. 
Co., 126 N. Y. 10,17. Compare Hanna, Admr., v. Grand 
Trunk Ry. Co., 41 Ill. App. 116; Northern Pacific R. 
Co. v. Babcock, 154 U. S. 190. 

ll Higgins v. Central, N. E. & W. R. Co., 155 Mass. 
176,29 N. E. Rep. 534, distinguishing Richardson v. 
R. Co.. 98 Mass. 85, and Davis v. R. Co., 148 Mass. 301, 
9 N. E. Rep. 815. A foreign statute must be averred 
and proved asa fact. McLeod v. Conn. & P. R. Co., 
58 Vt. 726,6 Atl. Rep. 648. Buta State statute need 
not be set forth when suit is begun in a federal court. 
Davidnow v. Penn. R. Co., 85 Fed. Rep. 943. 

12 Knight v. West Jersey R. Co., 108 Pa. St. 250, 
56 Am. Rep. 200; Burns, Admr., v. Grand Rapids & 
Ind. R. Co., 118 Ind. 169,15 N. E. Rep. 2380; Cincin- 
nati, H. & D. R. R. v. McMullen, Admr., 117 Ind. 489. 

13 Chicago & St. L. R. Co. v. Doyle, 60 Miss. 977; Il- 
linois Central R. R. Co. v. Crudup, 63 Miss. 291; Me- 
Master v. Railroad Co., 65 Miss. 264, 4 South. Rep. 59; 
Lawrence y. Pullman Palace Car Co. (Miss.), 2 
South. Rep. 53. 

14 Morris, Admr., v. Chicago, R.I. & P. R. R. Co., 
65 Iowa 727, 23 N. W. Rep. 148. 





24 CENTRAL LAW JOURNAL. 


No. 2 








gia,” Illinois,!* and Nebraska," are in substan- 
tial agreement, and will enforce in favor of the 
parties designated in the statutes, a claim for 
damages for wrongfully causing death based 
on either the laws of a sister State or of a for- 
eign government.’ In Rhode Island it has 
been considered that so much seems to be due 
from one State to another as a matter of com- 
ity." In Kentucky and Ohio, decisions hold- 
ing contrary to the above have been over- 
ruled.” 

Ill. An Early Act Repealing the Fellow- 
servant Rule—Its Hospitable Reception in a 
Sister State.—Even prior to the adoption in 
any State, of the principle of employers’ lia- 
bility, as defined by the English statute of 44 
& 45 Victoria, supra, a statute of lowa abro- 
gated the fellow-servant rule in respect of 
railroad employees operating trains. It was 
held in Minnesota,” that the enforcement of 
a liability incurred thereunder was not con- 
trary to the public policy of that State, al- 
though the fellow-servant rule still remained 
in full force there. The court said: . ‘‘It by 
no means follows that because the statute of 
one State differs from the laws of another 
State that, therefore, it would be held con- 
trary to the policy of the laws of the latter 
State. Every day our courts are enforcing 
rights under foreign contracts where the lex 
loci contractus and the lex fori are altogether 
different, and yet we construe these contracts 
and enforce rights under them according to 
their force and effect under the laws of the 
State where made. To justify a court in re- 
fusing to enforce a right of action which ac- 
crued under the laws of another State, because 


15 Central R. R. Co. v. Swint, 73 Ga. 651. 

16 Shedd v. Moran, 10 Brad. (Ill. App.) 618. 

17 Lewis, Admx., v. Missouri Pac. Ry. Co., 24 Neb. 
848, 40 N. W. Rep. 401. 

18 Hanna v. Grand Trunk Ry. Co., 41 Ill. App. 116. 
The statute was R. S. Ontario, 1877, ch. 12,849; Victo- 
ria, chs.. 26 & 50; Victoria, ch. 8. Decisions of courts 
construing these acts were read in evidence. 

19 O'Reilly v. N. Y. & N. E. R. Co., 19 Atl. Rep. 244. 
This case must be distinguished from Same v. Same, 
17 Atl. Rep. 906. It seems Massachusetts has two 
statutes on the subject, the remedy under one of 
which can only be pursued in her own courts. See 
O'Reilly v. N. Y. & N. E. R. Co., 17 Atl. Rep. 171. 

2 Taylor v. Penn. Co., 78 Ky. 348, 39 Am. Rep. 244; 
Bruce, Admr., v. Cincinnati, etc. Ry. Co., 83 Ky. 174; 
Woodward vy. Michigan, ete. R. Co., 10 Ohio St. 121; 
Essenwine vy. Penn. Co., 25 L. J. Ohio, 396, 25 Ohio 
St. 667. 

21 Herrick v. Minneapolis & St. L. R. R. Co., 31 
Minn. 11,16 N. W. Rep. 418, 47 American Reports, 
771. 





against the policy of our laws, it must appear 
that it is against good morals, or natural jus- 
tice, or that for some other such reason the 
enforcement of it would be prejudicial to the 
general interests of our own citizens.’’ 

IV. The Federal Rule.—The federal courts 
have refused to entertain the action in but a 
single instance. The court said: ‘‘A New 
York administrator exists by virtue of the 
appointment of the laws of that State. * * * 
Another State cannot impose upon him liabil- 
ities, obligations, or duties different from 
those which the law of New York imposes. 
* * * Neither can the statute of another 
State (New Jersey) impart to the New York 
administrator powers which the New York 
statutes do not confer. He is the creature of 
the local law, and until additional authority 
is derived by virtue of additional appoint- 
ment, he has only the power which the local 
law confers. * * * The lawsof New York 
do not confer upon the representatives of de- 
ceased persons, authority to sue for injuries 
resulting in death which deceased received in 
another State.’’ These objections were 
pressed upon the supreme court in a case 
arising under the same statute, namely, that 
of New Jersey, the suit having, as in the case 
last cited, been brought in New York, and 
were held insufficient, the court being of opin- 
ion that the statute of New Jersey (similar to 
the acts based on ‘‘Lord Campbell’s Act’’) 
did impart to the New York administrator the 
power tosue. Treating the right of action 
as having accrued in favor of the personal 
representatives appointed under the laws of 
New York, where the deceased was domiciled, 
and the action was brought, the court further 
held that, ‘‘Wherever, by either the common 
law, or the statute law of a State, a right of 
action has become fixed, and a legal liability 
incurred, that liability may be enforced and 
the right of action pursued, in any court 
which has jurisdiction of such matters, and 
can obtain jurisdiction of the parties.’’” 
These views were reiterated in an action 
brought in the Circuit Court, Western Dis- 
trict of Texas, upon certain articles of the 
Civil Code of Louisiana. It was held that 
they would control even ina case where, upon 
resort to the statutes of a sister State, it ap- 


22 Mackay v. Central R. R., ete., 4 Fed. Rep. 617. 
23 Dennick, Admr., v. New Jersey Central R. Co., 
103 U. S. 11. 
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peared that the action was authorized to be 
brought either by or against different parties 
from those named in the laws of the forum, 
as plaintiffs or defendant, respectively. In 
the third instance in which the question was 
presented to the supreme court, it appeared 
that under the statutes of Montana, where 
the injury occurred, the jury might award 
such damages by way of compensation as 
they thought proper under the evidence. The 
Minnesota statute in force at that time limited 
the recovery. to $5,000. The court below 
charged the jury that the right to recover, 
and the extent of the recovery, was governed 
by the /ex loci and not by the lex fori, and re- 
fused to charge, at the instance of defendant, 
that the Minnesota statute governed with re- 
spect to the amount of the recovery. There 
was a verdict and judgment below for $10,000. 
Held, no error.” An action was brought in 
the Circuit Court, District of Vermont, to re- 
cover for the killing of plaintiff’s husband 
and father in Canada. The testimony 


of experts was received for the purpose of es- 
tablishing the fact that the articles of the 


Civil Code set out in the complaint had been 
construed by the Canadian courts to apply to 
corporations and impose liability, notwith- 
standing the injury resulted from the negli- 
gence of a fellow-servant of deceased. It 
was held that ‘‘even conceding that it is to be 
assumed that under a contract of employment 
entered into in Vermont, whereby the rela- 
tion of master and servant was established, 
the deceased assumed the risk incident to the 
negligence of his fellow-servants on so much 
of his run as lay within that State, where such 
negligence gives no right of recovery for re- 
sulting injuries or death, it does not follow 
that he agreed thereby to assume like risks 
when running his engine in Canada, where 
the statutes gave a right of recovery there- 
for.”’ The Dennick case, supra, and the 
Herrick case, supra, were quoted from with 
approval.** The Circuit Court of Appeals, 


24 Receivers of Texas & Pacific R. R. Co. v. Cox, 145 
U. S. 593, 12 Sup. Ct. Rep. 905. For purposes of juris- 
diction in the federal courts, regard is had to the real, 
rather than to the nominal, party. Stewart v. Balti- 
more, ete. R. R. Co., 18 Sup. Ct. Rep. 105, 168 U.S. 
445. 

25 Northern Pac. R. R. Co. v. Babcock, 154 U. S. 190, 
14 Sup. Ct. Rep. 978. N. R.S. 

26 Boston & Maine R.R. Co. v. McDuffy, 79 Fed. 
Rep. 934. 





Fifth District,” has also held, in a suit begun 
in the Circuit Court, Western District of 
Texas, by a citizen of that State against his 
employer, a corporation organized under the 
laws of Massachusetts, operating a railroad 
in Texas, and extending into Mexico, that, 
for alleged injuries in Mexico, the right of re- 
covery must be determined by reference to 
the laws of that republic. That a liability 
arising thereunder would be enforced in a 
federal court of the State of Texas, and that 
numerous dissimilarities between the laws of 
Mexico and those of Texas, respecting the 
rights and remedies of the parties respectively 
injuring and injured, will not prevent such 
enforcement, unless the dissimilarity is so 
great as to conflict with the settled public 
policy of that State. And that the federal 
court would define the public policy of the 
State in accordance with its own views thereof 
where the question was one of international 
comity and controlled by international law 
and custom. 

V. Indiana Employers’ Liability Act Given 
an Hospitable Reception in Illinois.—The In- 
diana Employers’ Liability Act of 1893 re- 
moves the defense of common employment in 
respect to injuries sustained by employees 
through the negligence of certain specified 
classes of servants, and imposes upon the 
master the obligation to respond in like dam- 
ages, in event of the servant’s death in con- 
sequence of such injuries, which the personal 
representatives of decedent, who came to his 
death by wrongful act, are entitled to recover 
under the simple death liability statute of that 
State. The fellow-servant rule still subsists 
in full force in Illinois, and, practically, co- 
employment is the test of fellow-servantship. 
A. right of action arising under the Indiana 
act has just been enforced in Illinois, the ap- 
pellate and supreme court basing their con- 
clusions in favor of jurisdiction upon decisions 
following the principle declared in the Her- 
rick case, supra, which, as has been seen, 
met with general acceptance in the State and 
federal courts. This case*is noteworthy be- 
cause it was there declared for the first time, 
that ‘‘the common law fellow-servant rule is 
not to be understood as having its foundation 


27 Evey v. Mexican Cent. Ry. Co., 81 Fed. Rep. 294. 
And see Ills. Cent. Ry. v. Ihlenberg, 75 Fed. Rep. 873. 

2% C. & E. I. R. R. Co. v. Rouse, Admr., 78 Ill. App. 
286, affirmed in Illinois Supreme Court, Advance 
Sheets, vol. 178, page 132. 
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in public policy, in the sense in which that 
term is used when the courts are called upon 
to enforce a right of action based upon the 
statute of a sister State,’’ in conflict there- 
with. The supreme court also defended its 
conclusion upon the ground that, while in 
Illinois the doctrine of respondeat superior 
does not apply to a case where an employee 
is injured or killed by the neglect of a fellow- 
servant, the doctrine of respondeat superior 
is, in general, recognized in the jurisprudence 
of that State, and there is, therefore, no 
ground for the argument that the enforcement 
of that doctrine, as enlarged or extended by 
the Indiana statute, must be regarded as re- 
pugnant to good morals, or natural justice, or 
prejudicial to the best interests of citizens of 
Illinois. 

VI. Refusals to Extend Comity in Actions 
Based on Simple Death Liability Statutes.— 
The leading case refusing comity in actions 
based on simple death liability statutes is that 
of Ash v. Baltimore & Ohio R. R. Co.,” and 
the reasoning of the court, denying the right 
of the Maryland administrator to sue, was 


not based on considerations of public policy, 
but is identical with that employed in Mackay, 
etc., supra, which, as I have sbown, was 
never subsequently adhered to by the federal 


courts. Of the numerous cases cited by the 
learned justice who wrote the opinion, I have 
found but two that have not been either over- 
ruled, distinguished or modified.* The trend 
of the decisions of the Ohio courts illustrates 
this." Ina New Jersey case, frequently cited 
as sustaining views adverse to those enter- 
tained by a majority of the State and federal 
courts, there was no refusal to recognize and 
apply the statute of the sister State. The 
action was not brought in the name of the 
plaintiff designated by the Pennsylvania stat- 
ute.” In Texas, the decisions of the supreme 
court compel the conclusion that the action 
will only be entertained where there is prac- 
tical identity between the /ex loci and the lex 
fori.® With respect to personal injury cases 


29 Ash v. Baltimore & Ohio R. R. Co. (Md.), 19 Atl. 
Rep. 643. 

30 Willis v. Missouri, etc. Ry. Co., 61 Tex. 432; Vaw- 
ter, Admr., v. Missouri Pacific Ry., 84 Mo. 679. 

31 Woodward v. Michigan, etc. R. Co., 10 Ohio St. 
121; Essenwine v. Penn. Co., 25 L. J. Ohio, 396, 25 
Ohio St. 667. 

82 Lower v. Segal, 34 Atl. Rep. 945. See Usher v. 
West Jersey R. R. Co., 126 Pa. St. 206, 17 Atl. Rep. 597. 

83 Willis v. Missouri, etc. Ry., 61 Tex. 432; Texas & 





arising under the laws of Mexico, the de- 
cisions of the court of appeals conflict with 
those of the supreme court, and are in sub- 
stantial agreement with the decision of the 
United States Circuit Court of Appeals in the 
Evey case, supra.** There is a like want of 
agreement between the decisions of the Su- 
preme Court of Missouri,™ and the court of 
appeals of that State, the former refusing to 
entertain the action unless the right to sue is 
given to the same parties designated as plaint- 
iffs by Missouri law, while the latter extends 
comity. The Kansas courts have also adopted 
arule of decision that practically requires 
identity between the lex loci and their own 
statutes, particularly in respect of parties 
plaintiff.*” 

VII. An Action on the Iowa Statute will 
not Lie in Wisconsin.—The Iowa act referred 
to above has been refused an hospitable re- 
ception in Wisconsin.** The learned justice 
(Mr. Justice Ryan) said: ‘‘The appellant, 
being a servant of respondent, sues for per- 
sonal injuries suffered by him in the course 
of his service, through the negligence of his 
fellow-servant, in the State of Iowa; and, in 
support of his action, pleads a statute of that 
State, making railroad companies liable in 
such cases. The subject was deliberately 
considered and reconsidered here; and it is 
now the settled law of this court that such an 
action will not lie in this State. The action 
here is a personal action for personal injury, 
governed by the lex fori. This is almost too 
familiar a principle for discussion or au- 
thority. * * * The appellant has no 
greater remedy here, under the Iowa statute, 
than under our own law.’’ The cases cited 
in this opinion sanction the fellow-servant 
tule on grounds of public policy, and apply 
it to defeat actions brought in Wisconsin for 
P. Ry. Co. v. Richards, 68 Tex. 375, 4S. W. Rep. 627; 
Mexican Nat. R. R. Co. v. Jackson, 33 S. W. Rep. 857, 
861; McCormick v. R. R. Co., 71 Tex. 660,9 S. W. Rep. 
540; DeHam v. Ry. Co., 86 Tex. 68, 23 S. W. Rep. 3881. 

34 Mexican Nat. R. R. Co. v. Jackson, 32 8S. W. Rep. 
230; Mexican Cent. R. R. Co. v. Mitten, 36 S. W. Rep. 

2 
"; Vawter, Admr., v. Missouri Pacific Ry. Co., 84 
Mo. 679, 54 Am. Rep. 105; Oates v. U. P. Ry. Co., 104 
Mo. 514, 16 S. W. Rep. 487. 

36 Stoeckman v. Railroad Co., 15 Mo. App. 503. 

37 McCarthy v. R. R. Co., 18 Kan. 46,26 Am. Rep. 
742; Hamilton v. Hannibal & St. J. Ry. Co., 18 Pac. 
Rep. 57; Limekiller v. Hannibal, etc. Ry. Co., 33 Kan. 
83, 5 Pac. Rep. 401. 


33 Anderson v. M. & St. P. R. Co., 87 Wis. 321, Dis- 
tinguished in Eingartner vy. Ill. Steel Co., 94 Wis. 70. 
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injuries inflicted there. Whil: it is not as- 
signed as areason for refusing: to entertain 
the action that to do so would be subversive 
of the policy of the Wisconsin laws, it is, 
therefore, plain that such consideration was 
in contemplation by the distinguished jurist 
who wrote it. This case, which like the Her- 
rick case, supra, arose under a statute that in 
respect of the whole body of railroad train- 
men struck down the fellow-servant rule and 
virtually made the master an insurer of the 
lives and safety of his employees, may be 
properly distinguished from such as arise un- 
der employers’ liability acts. Yet the fact 
still remains that, reasoning upon an identical 
state of facts, arising under one and the same 
statute, two courts of last resort of the most 
eminent learning arrived at  irreconcilably 
conflicting decisions. And while ina majority 
of the State and federal courts, the federal 
rule which finds its origin in the Dennick 
case, supra, is now applied without dissent, 
it must be conceded the question is still an 
open one ion very nearly an equal number of 
States, and has not been received in several 
others with the unreserved assent accorded it 
in Indiana, Pennsylvania, Massachusetts, New 
York, Mississippi, lowa, Georgia, Illinois and 
Nebraska. 

VIIL. The Federal Rule will Finally Pre- 
vail.—When the exact nature of these stat- 
utes is discerned, however, the extension of 
comity becomes imperative. In an early 
case,*® the correct interpretation of their pur- 
pose was given when it was said that they re- 
moved certain disabilities or obstacles to a 
recovery growing out of the rule of the com- 
mon law that personal actions die with the 
person. ‘This was even more clearly pointed 
out by Mr. Justice Brewer, in an action 
brought by an administrator, appointed and 
suing in the District of Columbia, to enforce 
liability for wrongfully causing intestate’s 
death in Maryland, the statute of that State 
designating the State of Maryland as plaintiff 
to the use of specified beneficiaries. The 
learned justice said: ‘‘A negligent act caus- 
ing death is in itself a tort, and were it not 
for the rule founded on the maxim, ‘Actio 
personalis moritur cum persona,’ damages 
therefor could have been recovered in an ac- 

39 Brown, Admr., v. Buffalo & State Line R. R. Co., 
22 N. Y. 191. 

# Stewart, Admr., v. B. & O. R. Co., 18 Sup. Ct. Rep. 
105, N. R. S. 168 U. S. 445. 





tion at common law. The case differs * * * 
from those in which * * * a purely 
statutory delict is created. The purpose of 
the several statutes passed in the States in 
more or less conformity to what is known as» 
‘Lord Campbell’s Act,’ is to provide the 
means for recovering the damages caused by 
that which is essentially, and in its nature, a 
tort. * * * An action to recover dam- 
ages for a tort is not local but iransitory, and 
can, as a general rule, be maintained wherever 
the wrongdoer can be found. * * * 
Where the statute simply takes away a com- 
mon law obstacle to a recovery for an ad- 
mitted tort, it would seem not unreasonable 
to hold that an action for that tort can be 
maintained in any State in which that com- 
mon law obstacle has been removed.’’ 

IX. One Recovery a Bar Everywhere.— 
Specifically meeting the objection that a re- 
covery in the courts of Virginia would be no 
protection to the defendant corporation 
against a suit for the same cause in West 
Virginia, where the fatal injuries were in- 
flicted, by an administrator appointed in that 
State, the court held,* that, as the recovery 
would be to the uses prescribed by, and dis- 
tribution would be made according to the 
laws of West Virginia, whose statute was in- 
voked as giving the right of action, a judg- 
ment in Virginia would effectually bar an 
action for the same cause everywhere. 

Danville, Ill. Wo. B. Morris. 


41 Nelson, Admr., v. C. & O. R. R. Co. (Va.), 14 S. E. 
Rep. 838. 








WARRANTY DEED—PAROL EVIDENCE. 


SWEDISH-AMERICAN NAT. BANK OF MINNEAP- 
OLIs v. GERMANIA BANK OF MINNEAPOLIS. 


Supreme Court of Minnesota, June 1, 1899. 


An instrument in the form of a warranty deed of 
certain land stated that it was given ‘‘as security for 
money owing” the mortgagee, ‘‘and upon my notes,” 
and that the land should be reconveyed ‘‘upon pay- 
ment of my liability” to the mortgagee. At the date 
of the instrument the mortgagor owed the mortgagee 
$1,500, but 11 days later, when the instrument was de- 
livered, the indebtedness amounted to $5,750. Held, 
oral evidence is admissible to show that the parties 
intended that the instrument should secure the latter 
sum, but such evidence is not admissible to show that 
the instrument was intended to secure future advances 
made after its delivery. 


Canty, J.: On August 13, 1895, one Lund was 
the owner of two certain city lots in Minneapolis. 
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He drew up what was, in form, a warranty deed 
of the lots to the defendant bank, except that the 
instrument, after the granting clause and descrip- 
tion of the lots, contained the following: ‘*This 
deed is given by said first parties, and received by 
said second party, as security for money owing 
said bank above named, and upon my notes, which 
deed shall be reconveyed by said bank upon pay- 
ment of my liability to said first party, their heirs 
or assigns.’ He and his wife signed the instru- 
ment. It was dated August 13, acknowledged by 
them August 20, delivered to the defendant Au- 
gust 24, and duly recorded in the register’s oftice 
October 17, 1895. Two days later, October 19th, 
the plaintiff bank levied an attachment on the lots 
in an action commenced by it against Lund for 
the recovery of money. Thereafter plaintiff ob- 
tained judgment in that action, and sold the lots 
on execution issued thereon. The time to redeem 
expired and no redemption was made. There- 
upon plaintiff brought this action to determine 
the adverse claims of defendant to the land, and 
the controversy is as to the amount of indebted- 
ness secured by said instrument executed by Lund 
and wife to defendant. At the date of the deed 
(August 13th), Lund was indebted to defendant 
in the sum of $1,500, and had: been indebted to it 
in that amount for some time prior thereto. Be- 
tween that date and the time of the delivery of 
the deed, on August 24th, he became indebted to 
the defendant in the additional amount of $4,250, 
so that at the time of such delivery he was in- 
debted to defendant in the sum of $5,750. After 
the delivery of the deed, and prior to October 
17th, he became indebted to defendant in the sum 
of $2,000 more, so that on the latter date he was 
indebted to defendant in the total sum of $7,750. 
All of this indebtedness was for money loaned by 
defendant to Lund, and it held his notes for the 
amount of each part of such indebtedness from 
the time it was incurred. The trial court held 
that by reason of the clause above quoted the deed 
never was security for any more than the amount 
of indebtedness existing on the day of its date, 
to-wit, $1,500, and refused to receive evidence of 
the amounts of the indebtedness at the later dates, 
or of the facts out of which such indebtedness 
arose, and also refused to receive evidence of a 
parol agreement entered into between Lund and 
defendant, before the delivery of the deed, to the 
effect that it should stand as security for all sums 
then owing by Lund. The court ordered judg- 
ment in accordance with these rulings, and from 
an order denying a new trial defendant appeals. 

In our opinion, the trial court erred in ruling 
that it must be conclusively held that the deed 
speaks as of the day of its daie, and that the proof 
offered would contradict the terms of the written 
instrument. A deed takes effect from the day of 
its delivery, not from the day of its date. The 
date of a deed can be held conclusive for scarcely 
any purpose. Even thougha deed or note is dated 
on Sunday, and therefore appears on its face to be 
illegal and void, it may be proved by oral evi- 





dence that the instrument was delivered on a 
secular day. 4 Am. & Eng. Enc. Law (2d Ed.), 
203, note 9; 8 Am. & Eng. Enc. Law (2d Ed.), 
734, note 3. A deed signed on Sunday is valid if 
delivered on a secular day. State v. Young, 23 
Minn. 551; Schwab v. Rigby, 38 Minn. 395, 38 N. 
W. Rep. 101. ‘It is held that, so insignificant is 
the mere date of a deed, that the delivery may be 
averred and proved to be either before or after 
the date, and that if an absurd or impossible date, 
or no date at all, be found, the grantee may prove 
the time of execution, if important to be proved, 
by witnesses. Now, ifadeed were dated a month 
before its delivery, and the grantee was to execute 
a defeasance according to his bargain, it would 
seem absurd to require that the bond should be 
dated back, in order to produce a formal corre- 
spondence with the deed.’’ Harrison v. Trustees, 
12 Mass. 456. A quitclaim deed does not pass an 
after-acquired title. Let us suppose that such a 
deed, dated on the 13th of August, was delivered 
on the 24th of August of the same year, and that 
at the date of the deed the grantor had no title, 
but that he had thereafter, and before the delivery 
of the deed, acquired a title. Would not this title 
pass by the deed? Weare clearly of the opinion 
that it would. We are of the opinion that the 
deed here in question speaks as of the day it took 
effect, if that was the intention of the parties, and 
that parol evidence is admissible to show that in- 
tention; that parol evidence both of the extrinsic 
facts and of the oral agreement is admissible to 
show whether or not it was the intention of the 
parties that the deed should secure all the in- 
debtedness existing at the time the deed was de- 
livered. On the trial the defendant offered to 
prove, also, that before the delivery of the deed 
it was agreed between Lund and defendant that 
the deed should also secure such future advances 
as defendant might make to Lund, and that, pur- 
suant to that part of the agreement, defendant, 
after the delivery of the deed, and before the same 
was recorded, advanced and lent said $2,000 to 
Lund as aforesaid. Weare of the opinion that 
the clause in the deed above quoted should be so 
construed as to expressly confine the scope and 
purpose of the deed to that of security for 
‘money owing said bank” at the time the deed 
took effect by delivery, or at the time of its date, 
or at some time in the meantime, according to 
the intention of the parties. The deed is a mort- 
gage on its face, and states that it is given to 
secure ‘“‘money owing;”’ that is, a present, 
existing indebtedness. The part of the above- 
quoted clause which provides for a reconvey- 
ance ‘upon payment of my liability’? refers 
to his liability “for money owing,’’ and can- 
not be given any more extensive meaning. 
We are of the opinion that ‘‘money owing” can- 
not be construed to mean ‘*money that may be 
owing in the future.’’ This deed recites that it is 
given ‘sin consideration of the sum of $10,000 to 
them [the mortgagors] in hand paid.’’ Appel- 
lant cites well-settled authorities to the effect that 
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it may be shown by parol that a deed absolute on 
its face was intended as a mortgage to secure fu- 
ture advances. But we do not see that it is at all 
material whether the consideration recited in such 
a deed is $1 or $10,000. Again, this not such a 
deed. It is not absolute on its face, but its pur- 
pose, and what it is intended to secure, are ex- 
pressly stated. Appellant also cites well-settled 
authorities to the effect that when a mortgage 
states that it is given to secure aspecified amount 
of indebtedness, or a promissory note for a cer- 
tain amount, it may be shown by parol that no 
such indebtedness existed at the time of the exe- 
cution of the mortgage, and that the mortgage 
was given to secure future advances not exceeding 
the amount which the mortgage states it was 
given to secure. In such a case the amount of 
in@ebtedness is stated, and it may be proved by 
oral evidence that the parties, so to speak, re- 
served that amount of room to be filled in 
or partly filled in by the incurring of indebted- 
ness in the future, which it was orally agreed the 
mortgage should secure. But the recital of a 
consideration of $10,000 in this mortgage is not a 
statement that the mortgage was given to secure 
the payment of that sum. 

Appellant contends that as it did not appear on 
the trial of this case that there was any ground 
for issuing the attachment, or that Lund was in- 
debted to the plaintiff, the evidence will not sus- 
tain a judgment for plaintiff in this action. We 
cannot so hold. Plaintiff's judgment became a 
lien on the lots in any event, and, at the least, 
plaintiff stands here in the shoes of Lund, and has 
the same rights that he would have had if plaint- 
iff’s attachment, judgment and execution sale had 
not intervened. This disposes of all the ques- 
tions raised having any merit, and the order ap- 
pealed from is reversed, and a new trial granted. 

Buck, J., absent. ‘ 

Notre.—Recent Cases on Admissibility of Parol 
Evidence to Contradict, Vary or Add to the Terms 
of a Deed.—Parol evidence is admissible to show that 
the reservation in a deed of a life estate to the 
grantors was made to secure payment of the unpaid 
purchase price payable in support, and by allowing 
the grantors to reside on the premises. Bever v. 
Bever (Ind. Sup.),41 N. E. Rep. 944. A deed to 
realty of considerable value, though on its face pur- 
porting to be executed upon a nominal money con- 
sideration only, may be supported by evidence show- 
ing that the grantee was the grantor’s daughter, and 
that the real consideration was love and affection. 
Dawson Vv. Briscoe (Ga.), 24S. E. Rep. 157. Wherea 
deed recited that, whereas the grantee’s guardian had 
loaned his ward’s money to the grantor, the latter, in 
consideration of her release from liability for such 
loans, did thereby convey, etc., parol evidence is in- 
admissible to prove that, in addition to the release of 
the grantor, such deed was made and accepted in dis- 
charge of the guardian’s liability also. Baum v. Lynn, 
72 Miss. 932, 18 South. Rep. 428. A deed conveying 
right of way and depot grounds recited that it was in 
consideration of a small cash payment and supposed 
advantages to result to the grantor from the location 
of the depot. Held that, notwithstanding the consid- 





eration so expressed, parol evidence was admissible 
to show a contract to maintain the depot at a speci- 
fied place as further consideration for the donation of 
lands. Missouri, K. & T. Ry. Co. of Texas v. Doss, 
(Tex. Civ. App.), 36S. W. Rep. 497. Parol evidence 
is admissible to show that a conveyance of land from 
a sister toa brother for an expressed consideration of 
$50 was founded on the brother’s agreement to sup- 
port the aged father and mother of himself and sister 
during their lives, and to execute a written contract 
binding himself thereto after the conveyance should 
be made to him. Wilfong v. Johnson (W. Va.), 23 S. 
E. Rep. 7380. The fact that the grantor in an instru- 
ment which was on its face and in legal effect a deed, 
with reservation of power to revoke or modify the 
trusts created therein, often spoke of it as her will, is 
not admissible in evidence to destroy its character as 
adeed. President, etc. of Bowdoin College v. Mer- 
ritt (C. C.), 75 Fed. Rep. 780. Parol evidence is not 
competent to show that a deed offered in evidence 
which describes an entirely different lot was intended 
to cover the lot sued for. Griffin v. Hall (Ala.), 22 
South. Rep. 162. Where a husband executed a deed 
conveying all his real and personal estate to his wife, 
with directions therein that it be deposited with a 
third person to hold till the grantor’s decease, and 
then be recorded, the fact that the grantor subse- 
quently, and before delivery, changed or modified 
the intentions so expressed, as to the disposition of 
the instrument, may be shown by parol. Ruiz v. 
Dow, 1138 Cal. 490, 45 Pac. Rep. 867. Statements made 
by an assignee in insolvency at a foreclosure sale of 
property of the estate, to the effect that the taxes 
thereon would be paid by the estate, are admissible 
to determine the rights of a person who purchased 
relying thereon. Taylor v. Wilcox (Mass.), 167 Mass. 
572, 46 N. E. Rep. 115. The mortgagee of land took 
a deed from the grantee, and, in replevip for a third 
ofthe crop grown afterwards on the land, claimed 
that he had allowed the grantor to raise a crop of 
wheat for one-third thereof. Held, that defend- 
ant, in possession under the grantee, couli show 
that it was part of the consideration for the deed 
that the mortgagor should be allowed to raise 
a crop of grain the following year. Breiten- 
wischer v. Clough (Mich.), 69 N. W. Rep. 88. 
Parol evidence is not admissible to show that at or be- 
fore the time of the execution of a warranty deed, 
puporting to convey all the grantor’s interest in the 
premises, it was agreed that the grantor should have 
the 1ight to retain possession of the premises. Haw- 
ver v. Wright (Sup.), 45 N. Y. S. 659,21 Mise. Rep. 
211. Parol evidence is not admissible, in the absence 
of fraud or mistake, to affect a grantee’s stipulation, 
contained in the deed, to pay a mortgage on the land. 
Blood v. Crew Levick Co., 177 Pa. St. 606, 35 Atl. Rep. 
871. Parol evidence is inadmissible to ingraft on a 
deed an agreement that the grantee shall have a right 
of way from his lot to the street over the grantor’s 
land. Kruegel v. Nitscham (Tex. Civ. App.), 408. 
W. Rep. 68. An action against a grantor for the 
wrongful withholding of possession by one without 
title cannot be maintained on the ground ofa parol 
agreement contemporaneous with the deed of general 
warranty. Voss v. Hoffman (Tex. Civ. App.), 40S. 
W. Rep. 544. In ejectment, extrinsic evidence is not 
admissible to show that land not embraced in a deed 
was intended to be conveyed thereby. Sulphur Mines 
Co. v. Thompson’s Heirs (Va.), 93 Va. 293, 25 S. E. 
Rep. 232. Parol evidence is not admissible to show 
that a mortgage securing advances. made was also; to 
cover future advances. Barnhart v. Edwards (Cal.), 
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47 Pac. Rep. 251. Where a mortgage provided that 
the land might be subdivided, and that on payment of 
a certain sum at any time a part of the premises should 
be released, parol evidences was not admissible to 
show that the parts to be released were to be sold to 
bona jide purchasers after subdivision, the mortgage 
being silent on that subject. Lane v. Allen (Ill. Snp.), 
162 Ill. 426, 44 N. E. Rep. 831. Where a mortgage on 
its face is for the payment of a specific sum of money 
to an individual mortgagee, parol evidence is admis- 
sible to show that it was executed for the benefit of a 
firm of which the mortgagee was a member, to secure, 
not only an existing indebtedness, but also future ad- 
vances in the way of goods, and that payments by the 
mortgagor from time to time were to be credited on 
his general indebtedness, and not on the note and 
mortgage. Johnson v. Bratton (Mich.), 70 N. W. Rep. 
1021. An instrument which, by its terms, is a chattel 
mortgage securing certain creditors, cannot be shown 
by parol to have been intended as a general assign- 
ment with preferences in favor of such creditors. 
Dunham v. MeNatt (‘l'ex. Civ. App.), 39 S. W. Rep. 
1016. In foreclosure of a mortgage, defendants can- 
not show by parol that the mortgage was in fact a 
deed. Goon Gan v. Richardson (Wash.), 16 Wash. 
373, 47 Pac. Rep. 762. Misrepresentations as to the 
dimensions of land made by the vendor before the 
execution of the deed are not inadmissible, in an ac- 
tion for fraud in the sale, as tending to contradict the 
deed correctly describing the land. Gustafson vy. 
Rustemeyer, 70 Conn. 125, 39 L. R. A. 644, 39 Atl. Rep. 
104. Where plaintiff claimed land under a deed from 
a county, it was improper to allow county commis- 
sioners, by whom the plaintiff’s deed had been signed, 
or the county surveyor, to testify that it was not 
thereby intended to convey the grantee the land in 
dispute, there being no ambiguity in the description 
of the premises. Oliver v. Brown, 29 S. E. Rep. 
159. Where both the amount of rent to be paid 
and the property rented are clearly stated in a lease, 
the lessee cannot, in defense to an action for rent, 
prove that he bought the furniture in the building 
leased, and that the lessor carried off part of such fur- 
niture, and refused to return it. McMullen v. Mof- 
fitt, 68 Ill. App. 160. Parol evidence is inadmissible, 
in the absence of fraud, to show that the deed was not 
executed in accordance with the contract. Beeson v. 
Green, 103 Iowa, 406, 72 N. W. Rep. 555. Where the 
agreement for a conveyance and the deed conveying 
the property merely show a sale subject to an exist- 
ing lien, parol evidence is inadmissible, in the absence 
of fraud or mistake, to show that the grantees agreed 
to pay the debt represented by the lien. Maxwell v. 
Chamberlin, 23 South. Rep. 266. The phrase in a 
deed, following the description, ‘‘containing 111.70 
acres,” is a representation only, and not a warranty 
of quantity; and where nothing is left by the deed to 
locate the land, no survey is provided for, neither the 
land nor consideration is left uncertain and there is 
no averment of fraud, accident, or mistake, oral testi- 
mony is inadmissible to show that there was such a 
warranty of quantity. Hobein v. Frick, 69 Mo. App. 
263. In the absence of fraud, accident, or mistake, a 
deed cannot be contradicted or varied by parol evi- 
dence. Whelan v. Tobener, 71 Mo. App. 361. In an 
action on a written lease for five years, lessee cannot 
prove that he signed it on the faith of parol repre- 
sentations that certain defects in the premises, then 
known to him, would be repaired by the lessor. Hall 
v. Beston, 48 N. Y. 8S. 81, 26 App. Div. 105. Evidence 
that the grantee in a deed in fee-simple took the title 
conveyed to him subject to a parol trust, declared by 





the grantor at the time it was made, does not contra- 
dict the deed, and iscompetent. Hughes v. Pritchard, 
29S. E. Rep. 93. Evidence that the recital of the pay- 
ment of the price in a deed was untrue was inadmis- 
sible, as such acknowledgment is not contractual, but 
is merely a receipt, and therefore only prima facie 
evidence. Marcom vy. Adams, 29S. E. Rep. 333. Tes- 
timony that property was purchased, and a bond and 
mortgage given thereon in payment, with the under- 
standing that the purchaser was entitled to rescind 
the sale, does not contradict the terms of either the 
deed or the bond and mortgage. Cloud v. Markle, 40 
Atl. Rep. 811. Since it is fraud on the part of a 
trustee to deny the trust, it iscompetent for one claim- 
ing land conveyed to another to prove by parol evi- 
dence that it was so conveyed on trust, and that the 
grantee, knowing the facts, is denying the trust. 
Rochefoucauld v. Boustead, 1 Ch. 196. An unexe- 
cuted chattel mortgage is not a written instrument, 
within the rule preventing the introduction of parol 
evidence to vary or contradict its terms. Its state- 
ments are admisssons of the party from whom it pro- 
ceeds, which may be explained by parol, the same 
as verbal admissions. Wise v. Collins, 53 Pac. Rep. 
640. Parol evidence is inadmissible to contradict the 
terms of a mortgage. New England Loan & Trust 
Co. v. Workman, 71 Mo. App. 275. A mortgage 
which on its face purports to have been given to se- 
cure a certain note may be shown to have been given 
to secure another note, for which the note mentioned 
in the mortgage was given as a collateral security. 
Williams v. Alnutt, 72 Mo. App. 62. 








JETSAM AND FLOTSAM. 


THANKING JURY FOR VERDICT. 

It has been recently reported that Judge Edward 
B. Thomas, of the United States District Court for the 
Eastern District of New York, rebuked counsel in a 
ease for thanking a jury for finding a favorable ver- 
dict. This was absolutely right; we are glad that 
the judge sufficiently recognized the importance 
of the principle involved to do something prob- 
ably personally «disagreeable. Jurors are public 
officers and bound by their oaths to discharge their 
function without consideration of persons. It is only 
proper to guard against the growth of any custom 
that may tend to blur the juror’s sense of abstract and 
impersonal duty.—New York Law Journal. 








BOOK REVIEWS. 
STATE TRIALS. 

State Trials of Mary, Queen of Scots, Sir Walter 
Raleigh, and Captain William Kidd, by Charles Ed- 
ward Lloyd. Taken from the State Trials of Har- 
grave and Lowell, the original text being closely fol- 
lowed, excepting when necessary to avoid useless 
repetition. Brief notes and literal translations are 
given when necessary. Salman, Hargrave, Cobbett 
and Howell collected exhaustive reports of the State 
Trials which occurred in Great Britain from the reign 
of Richard II. to that of George III. The author 
might have searched in vain for historical trials more 
entertaining to lawyers, well suited to wile away lei- 
sure moments. The world will never lose interest 
especially in the first two of these prominent char- 
acters. The original editions of Hargrave and Howell 
have always had a deep interest for lawyers, as illus- 
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trating ancient methods of jurisprudence, but they 
have heretofore been available only in large libraries, 
all of the editions having become exhausted. This 
volume is announced by the publishers as the first of 
a series of these State Trials. The original text is 
closely followed, couched inits ancient English. A 
reading of the evidence in the trial of Sir Walter 
Raleigh shows that Spain, jealous of English encroach- 
ments upon American territory, was indirectly a 
factor in the death of Raleigh. This volume cannot 
fail to be of interest, not only to lawyers but alsg to 
other cultured readers. This is a large octavo book 
of about 300 pages, printed in large pica type, on 
heavy antique paper, and in appearance is a marvel 
of the book-making art. Published by Callaghan & 
Co., Chicago. 





BOOKS RECEIVED. 


The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the *‘American Decisions’ and the 
‘‘American Reports,’? Decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported and Annotated, hy A. C. Freeman, and the 
Associate Editors of the ‘*American Decisions.” 
Vol. LXVI. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 
1899. Sheep, pp. 1018, Price $4.00. 

Pattison’s Complete Digest of Missouri Reports, Em- 
bracing Volumes 1 to 137 of the Supreme Court 
Reports, and Volumes 1 to 69 of the Reports of 
the Courts of Appeals. In Four Volumes. Vol- 
umelIV. By Everett W. Pattison, of the St. Louis 
Bar. St. Louis Mo.: The Gilbert Book Company, 
1899. Law Sheep. pp. 4184, Price $30.00. 








HUMORS OF THE LAW. 


A Georgia judge warned his people with regard to 
coming into court intoxicated, and used these words: 
“T wish to put everybody on notice that if they come 
into this court room while I am sitting on this bench 
drunk, they had better look out!”’ 


Judge: ‘*Witness, in this altercation did your wife 
make any sweeping remarks?’? Witness: ‘She did 
that, your Honor. She hit me three times with a 
broomstick.” 


No EviIDENCE.—A man was on trial on a charge of 
catching a certain fish that weighed less than two 
pounds. The constable who had made the arrest tes- 
tified to catching the prisoner with the fish in his pos- 
session. 

‘*Where are the fish?’ asked the lawyer for the de- 
fendant. 

‘‘Why, they wouldn’t keep,’”? answered the officer. 

‘What did you do with them?” 

“Oh, I disposed of them.” 

“What did you do with them?” 

‘““Well, [knew they wouldn’t keep, so I—I—disposed 

them.” 

“But what did you do with them?” 

““My wife cooked them.” 

‘*And you ate them?” 

“Yes.” 

‘‘Your Honor, I ask that this case be dismissed.” 

“Charge dismissed and defendant discharged,’ 
ruled the justice of the peace, ‘ton the ground that the 
arresting officer ate the evidence.” 
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1. ACTION—Liquor Dealer’s Bond—Abatement. — An 
action by a father on a liquor dealer’s bond for “five 
hundred dollars as liquidated damages,” recoverable 
under Rev. St. art. 3380, for a sale of liquor to the son, 
does not abate on the principal’s death, though an ac- 
tion on the bond by the State for a penalty recoverable 
under the article does abate on such event.—NOLAN V. 
TENNISON, Tex., 508. W. Rep. 1028. 

2. ADMINISTRATION—Executors and Administrators— 
Bonds.—The sureties on an administrator’s bond can- 
not defeat their liability on the ground that it was 
signed by them on condition that the administrator 
should sign before delivery, since such bond is good 
as to the sureties, without the signature of the princi- 
pal, who procures and delivers it.— KENCK V. PARCHEN, 
Mont., 57 Pac. Rep. 94. 

3. ADMINISTRATION—Sale of Land to Pay Debts.— 
Though persons owning land jointly with a deceased 
person come into an action brought to sell his interest 
to pay debts, and ask that the entire land be sold, the 
sale is nevertheless a coercive one forthe payment of 
debts, and therefore the land must sbe appraised, and 
the sale made subject to the equity of redemption.— 
VIVION’S ADMR. V. VIVION, Ky., 508. W. Rep. 984. 

4. ASSIGNMENT OF BonDs—Defenses—Fraud.—Under 
Ky. St. § 474, providing that bonds for money or prop- 
erty shall be assignable so as to vest the right of ac- 
tion in the assignee, but not so as to impair the right 
to any defense that might have been used against the 
original obligee, the defense that the execution of 
coupon bonds payable to a private corporation or 
bearer was procured by fraud, and without considera- 
tion, may be made even against a bona fide purchaser, 
though the payee was engaged in the business of tak- 
ing and selling such bonds, that fact not being known 
to the obligors, and the bonds not being delivered to 
be put in circulation.—LOUISVILLE INS. Co. Vv. HOFF- 
MAN, Ky., 508. W. Rep. 979. 
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5. ASSIGNMENT FOR CREDITORS—Application of Pay- 
ments.—Payments made by an assignee for creditors 
on a mortgage debt will, when the mortgage is held to 
be valid in part only, be applied to that part of the 
debt secured by the mortgage; the assignee being re- 
quired to pay claims inthe order of their priority.— 
BELL & COGGESHALL Co. Vv. KENTUCKY GLASS WORKS 
Co., Ky:, 50S. W. Rep. 1092. 

6, ATTORNEY AND CLIENT—Negligence.—Thbe fact that 
judgment plaintiff's attorney assured him the judg- 
ment was being kept alive, and fraudulently con- 
cealed from him that no execution had been issued 
for 18 years, did not justify him in waiting that long 
before ascertaining the fact for himself, and hence an 
action against the attorney for damages for permitting 
the judgment to become outlawed was barred.—PRES- 
NALL V. MCLEARY, Tex., 50S. W. Rep. 1066. 

7. BANKS—Authority of Cashier.—An agreement of a 
bank cashier to accept a verbal assignment of an in- 
terest in a note, previously assigned to another bank 
as collateral security, in payment of another note, is 
void for want of consideration, and as being beyond 
the scope of the cashier’s agency, though the bank 
holding the collateral agrees to pay the note from the 
collateral note when collected.—PIEDMONT BANK OF 
MORGANTON Vv. WILSON, N. Oar., 328. E. Rep. 889. 

8. BANKS AND BANKING—Application of Deposits.—A 
bank may apply deposits to a matured debt of the de- 
positor. A bank may apply deposits to an unmatured 
debt of an insolvent depositor.—HoDGIN V. PEOPLE’S 
NAT. BANK, N. Car., 32 8. E. Rep. 887. 

9. BANKS AND BANKING — Preference—Insolvency.— 
Where an insolvent savings bank, being largely in- 
debted to a national bank, under the direction of 
whose officers the savings bank had in fact been man- 
aged, though nominally its business had been con- 
ducted by its own directors, the day before it goes into 
the hands of a receiver turns over to the cashier of the 
national bank cash and collaterals, as security for its 
indebtedness, it is an illegal preference of de facto 
corporate officers.— SLACK Vv. NORTHWESTERN Nat. 
BANK OF SUPERIOR, Wis., 79 N. W. Kep. 51. 


10. BENEFICIAL ASSOCIATIONS—Adoption of By-Laws. 
—A voluntary association may prove the adoption of 
amendments to its by-laws by officers, memtors, etc., 
who were present, and who testify they were adopted 
at the time and in the manner prescribed therefor.— 
MASONIC MoT. BEN. ASSN. V. SEVERSON, Conn., 43 Atl. 
Rep. 192. 


11. BILLS AND NOTES — Suretyship — Limitations.— 
Where a note is indorsed, “for value received, I hereby 
guaranty the payment of the witbin note until paid,” 
the words ‘‘until paid” do not continue the obligation, 
as to the surety, after the obligation of the principal is 
barred by limitations.— BERND V. LYNBES, Conn., 43 Atl. 
Rep. 189. 


12. BROKERS—Real Estate Agents—Compensation.— 
Where an agent employed to effect a sale of another's 
land on certain terms obtains a purchaser, who exe- 
cutes a contract with the owner on different terms, 
the agent is entitled to compensation under his con- 
tract.— WELCH V.,YouNG, Iowa, 79 N. W. Rep. 59. 


13. BUILDING AND LOAN ASSOCIATION — Members — 
Notice— By-Laws.—When a party becomes a member 
of a building and loan association, he is bound to take 
notice, not only of his certificate of membership, but 
also of the articles of association and existing by-laws, 
and the laws of the State where the association is in- 
corporated and conducts its business; and the making 
and adopting of needful and reasonable by-laws being 
sanctioned by the laws of the State, and the alteration 
and amendment of existing by-laws being authorized 
by the articles and by-laws when respondent became a 
member, he accepted membership with notice of such 
powers, and became subject to such amendments as 
might be made during his membership, which were, 
reasonably, not an infringement upon vested rights, 
or in violation of the charter or statute.—STILWELL V. 


PEOPLE’S BUILDING, LOAN & SAVING ASSN., Utah, 57 
Pac. Rep. 14. 

14. BUILDING AND LOAN ASSOCIATIONS—Receivers.— 
A stockholder of an insovent building and loan associ- 
ation, domiciled in a foreign State, cannot be held lia- 
ble on an assessment on his stock made by the receiv- 
ers to cover losses and expenses pursuant to an order, 
in an action in such foreign State to which he was not 
a party, where the order recited that it was not to be 
binding on any one concerned therein, without his 
consent, and such party had assigned his stock to the 
asspciation prior to its insolvency.—MEARES V. FIN- 
LAYSON, S. Car., 328. E. Rep. 986. 


15. CARRIERS OF PASSENGERS—Redemption of Un- 
used Ticket.—Under Rev. St. art. 4560d, providing that 
if no part ofa railroad passenger ticket be used the 
holder shall be entitled to receive the full amount paid 
therefor, and if only part is used he shall be entitled to 
the remainder of the price after deducting the tariff 
rate between the points for which part of the ticket 
was actually used, the words ‘‘tariff rate’? mean the 
regular rate, which is to be deducted from the price of 
an excursion ticket sold at reduced rates and only 
partially used.—Fr. WortH & D.C. Ry. Co. v. CUSH- 
MAN, Tex., 50S. W. Rep. 1008. 


16. CARRIERS OF PASSENGERS—Sleeping Car Company 
—Loss by Theft.—A sleeping car company is not liable 
to a passenger for the loss by theft of personal effects 
taken into the car by the passenger for his own use, 
and of which he retains possession, either under the 
rules which apply to an innkeeper for the loss of the 
goods of his guest, nor those of a carrier for the loss 
of baggage intrusted to it to transport. Such a com- 
pany owes to a passenger the duty of exercising rea- 
sonable care to guard the property of the passenger 
from theft, and if, through the want of such care, the 
personal effects of the passenger, such as he might 
reasonably carry with him, are stolen, the company 
is liable therefor. But if such reasonable care shall 
have been used, and such personal goods are stolen 
by one not its employee, such company is not respon. 
sible for the loss.—PULLMAN’S PALACE CAR CO. V. 
HALL, Ga., 32 8. E. Rep. 923. 


17. CHATTEL MORTGAGES — Indefinite Advances — 
Parol Evidence. — Parol evidence is inadmissible to 
show that a chattel mortgage, reciting that it was 
given to secure certain notes and other indebtedness, 
was not intended *o secure any indebtedness except 
the notes.—MOOkE V. TERRY, Ark., 50S. W. Rep. 998. 


18. CHATTEL MORTGAGES — Validity— Purchaser of 
Notes.—A salé and deiivery of notes secured by a 
chattel mortgage, and a delivery therewith of the 
mortgage, without an assignment thereof to tke pur- 
chaser, authorizes him, as the mortgagee’s agent, to 
do whatever the mortgagee could do to enforce the 
mortgage.—MCLOUD Vv. WAKEFIELD, Vt., 43 Atl. Rep. 
179. 

19. CONSTITUTIONAL Law — Jury Trial.—The four- 
teenth amendment to the constitution of the United 
States does not limit the power of State governments 
in the prosecution of criminals to any particular mode 
of procedure in the selection of its jurors or manner 
of conducting its trials, but does require that such 
trials shall be conducted in due course, according to 
the prescribed forms and judicial procedure of the 
State forthe protection of the individual rights and 
liberties of its citizens.—IN RE MCKBEE, Utah, 57 Pac. 
Rep. 23. 


20. CONSTITUTIONAL Law — Law-Making Power — 
Where Vested.— The whole law-making power of a 
State, except such as is reserved by the State or fed- 
eral constitution, having been committed to the legis- 
lature, in the absence of any constitutional restraint, 
express or implied, the legislature may act upon any 
subject within the sphere of the government; and if, 
in the absence of any constitutional restriction, it 
makes a law, there is no authority in the government 





which can declare it void, and no court has power to 
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arrest its execution.—KIMBALL V. CITY OF GRANTSVILLE 
City, Utah, 57 Pac. Rep. 1. 

21. CONSTITUTIONAL Law — Usury.—Const. art. 16, § 
11, declares all contracts for more than 10 per cent. 
interest usurious, and requires the legislature to pre- 
scribe the penalties. Rev. St. art. 3104, makes written 
contracts for more than such interest void as to the 
iaterest. Article 3106 provides that if usurious inter- 
est,as defined by the preceding articles, shall be re- 
ceived or collected, double the amount can be recov- 
ered back. Held,thata verbal agreement to extend 
payment of a matured note drawing lawful interest, in 
consideration of usurious interest, did not invalidate 
the note, so as to bring the agreement within the stat- 
ute, but it is to be governed by the constitutional pro- 
vision.—QUINLAN’S ESTATE V. SMYE, Tex., 50S. W. Rep. 
1068. 

22. CONTRACTS—Consideration — Resulting Trusts.— 
Where one buys for himself land which he had orally 
agreed to buy for another, who had no interest in the 
land, no trust results in favor of the latter, there be- 
ing no consideration for the agreement.— WHITING V. 
DYER, R. I., 43 Atl. Rep. 181. 


23. CONTRACTS — Destruction of Subject-Matter.—A 
contractor who agrees to furnish all material and com- 
plete a building for a stipulated price,to be paid as 
the work progresses, less a part reserved until the 
building is completed, cannot recover such remainder, 
where the house is destroyed by fire, without fault of 
either party, before its completion, and the owner is 
not in fault as to previous payments.—BURKE V. PURI- 
Foy, Tex.,50S. W. Rep. 1089. 


24. CONTRACTS—Rescission of Parol Contract.—A con- 
tract, written or oral, for the sale of land, may be 
orally rescinded; but mere oral rescission does not 
devest the party of his estate, or bar him of specific 
performance, without destruction of the written con- 
tract, or, if oral, surrender of possession.—CUNNING- 
HAM V. CUNNINGHAM, W. Va., 328. E. Rep. 998. 

25. CORPORATIONS — Charter — Collateral Attack.— 
Validity of a charter granted a corporation cannot be 
inquired into on quo warranto proceedings to determine 
the right of the parties to the office of trustee thereof. 
—COMMONWEALTH V. YETTER, Penn., 43 Atl. Rep. 226. 


26. CORPORATIONS — Foreign Corporations — Office in 
State.—Under Const. art. 11,§4, and Act Feb. 28, 1887, 
prohibiting a foreign corporation from doing business 
in the State without a known place of business and an 
authorized agent therein, a bill in foreclosure by such 
corporation is insufficient which fails to state that it 
had such place and agent.—SULLIVAN V. VERNON, Ala., 
25 South. Rep. 599. 

27. CORPORATIONS — Misrepresentations of Agent.— 
The false statement of an agent of a corporation ap- 
pointed to buy timber for it, in making the contract, 
that the company is a partnership, does not bind its 
members or the corporation to liability as partners. 
Agent’s misrepresentations and wrongs, how far bind- 
ing.—MCDONALD V. COLE, W. Va., 32S. E. Rep. 1033. 

28. CORPORATIONS — Powers.—Whether a company 
was without corporate power to subscribe for the stock 
of another is immaterial in an action by itfor divi- 
dends.—BIGBEE & W. R. PACKET CO. v. MOORE, Ala., 25 
South. Rep. 602. 

29. COUNTIES — Treasurer’s Bonds—Liability of Sure- 
ties.—Sureties on a county treasurer’s bond, condi- 
tioned that their principal will properly pay over to 
the person entitled all money which may come into his 
hands by virtue of his office, and account for all bal- 
ances remaining in his possession at the termination 
of his office, are liable for his defalcation after the ex- 
piration of his term of office, and before his successor 
qualifies, since the bond requires the payment of the 
money to some one authorized to receive it, and, that 
not being done,the sureties continued ‘liable.—PLY- 
MOUTH COUNTY V. KERSEBOM, Iowa, 79N. W. Rep. 67. 

30. CRIMINAL EVIDENCE—Homicide—Photographs.— 
A full length photograph representing deceased stand- 





ing beside a witness who is before the jury is admis- 
sible to show the size of deceased.-COMMONWEALTH V. 
KELLER, Penn., 43 Atl. Rep. 198. 

31. CRIMINAL LAW—Allowing Minors in Billiard Hall. 
—One permitting minors to be ina room where he sells 
cigars, candy, and peanuts, and keeps two billiard 
tables, on which people generally are permitted to 
play pool at a fixed fee per game, violates Code, § 5002, 
prohibiting the keeper of a billiard hall from permit- 
ting minors to remain therein.—STATE V. JOHNSON, 
Iowa, 79 N. W. Rep. 62. 


32. CRIMINAL LAW — Former Jeopardy.—A defendant 
charged with grand larceny was brought for examina- 
tion before a recorder, who had jurisdiction to finally 
try and punish petit larceny and to bind offenders in 
cases of grand larceny to the city court. On his exam- 
ination he gave testimony which, if true, would have 
reduced his offense to petit larceny. The recorder, 
however, bound him over to the city court. Held, 
that defendant had not been in jeopardy before the 
recorder as to petit larceny.—STATE Vv. MCFARLAND, 
Ala., 25 South. Rep. 625. 


33. CRIMINAL LAw — Insanity—Burden of Proof.—In- 
sanity, as a defense, must be established by a fair pre- 
ponderance of the testimony, and amere doubt as to 
sanity is no grourd for an acquittal._COMMONWEALTH 
v. HEIDLER, Penr., 43 Atl. Rep. 211. 

34. DAMAGES FOR USE OF LAND.—A judgment for 
damages for the use and detention of land by one in 
possession under a naked legal title rendered in favor 
of the holder of a superior equitable title is for a tort, 
and hence aclaim of exemptions cannot prevail against 
it.— HARDY V. GUNN, Ala., 25 South. Rep. 621. 

35. DEED—Construction.—A deed executed in 1858, 
conveying certain described property to C in trust for 
the sole and separate use of M G H, the grantor’s wife, 
for and during her natural life, and at her death to her 
children, the issue of the existing marriage between 
her and the grantor,—said children to share equally in 
the same,—vested in the trustee named the title to the 
life estate only, and not to the estate in remainder.— 
ALLEN V. HUGHES, Ga., 32S. E. Rep. 927. 

36. DEED — Construction — Grantees.—The words 
“child” and “children,” appearing in a deed convey- 
ing to an unmarried female certain property during 
her life, and at her death to such child or children as 
she may leave living at the time of her death, will not 
include an illegitimate child of such female, born sev- 
eral years after the making of the deed, unless it 
plainly appears from the language of the instrument 
that it was the intention of the grantor that an illegiti- 
mate child was to take thereunder. (a) The word “is- 
sue,’”’ used in a subsequent part of the deed under con- 
sideration in the present case, is to be given the same 
meaning as the words “child” or ‘‘children.”—JOHN- 
STONE V. TALIAFERRO, Ga., 32S. E. Rep. 981. 

37. DEEDS — Description — Color of Title.—Where a 
callin the description of premises conveyed is incon- 
sistent with other calls, which, taken together, under 
the rules for the construction of surveys, are sufficient 
to locate the property intended to be conveyed, the 
repugnant call may be rejected as surplusage, and the 
deed construed to convey the premises falling within 
the consistent calls, so as to be sufficient color of title 
on which to base claim of adverse possession.—HEIN- 
SELMAN V. HUNSICKER, Wis., 79 N. W. Rep. 23. 

38. DEED — Record as Notice.—A duly filed and re- 
corded deed, which plainly shows that it was given to 
secure a debt, but does not show when the same ma- 
tures, is notice to one dealing with the grantor therein 
of all the rights which the grantee has under the con- 
tract, performance of which is thereby secured. Es- 
pecially is this true where the deed in terms refers to 
the bond for titles held by the grantor as containing 
the “terms and conditions” of the contract of indebt- 
edness.—MATTLAGE V. MULHERIN, Ga., 32 8. E. Rep. 940. 

39. DEED—Railroads—Deed to Right of Way.—A cov- 
enant in a deed toarailroad company, whereby the 
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grantee undertook to maintain two passways over its 
road wherethe grantor should direct, runs with the 
land for the benefit of which it was made.— ELIZABETH- 
TOWN, ETC. R. Co. Vv. KILLEN, Ky., 508. W. Rep. 1108. 


40. DEEDS — Stream as Boundary — Accretion.—One 
who owns land undera deed calling for the meanders 
ofa riveras a boundary has title to land made by al- 
luvial deposits on his side ofthe thread of the main 
channel ofthe river.—HUNTER V. WITT, Ky., 50 8S. W. 
Rep. 985. 

41. DivorcE—Suit to Annul—Service.—Jurisdiction of 
non-residents cannot be acquired by substituted serv- 
ice to set aside a divorce brought by one of the parties 
thereto after the death of the other, it being im possible 
to restore the status of plaintiff, and the property to be 
affected being without the jurisdiction.—MOYER V. 
Koontz, Wis., 79 N. W. Rep. 50. 


42. ESTOPPEL.—One party defending against a mort. 
gage alleged that it was collateral, aud demanded a 
marshaling of securities; another being substituted for 
him, adopted his answer, and further admitted the 
mortgage appeared of record, and averred that it was 
without authority and void. Held, that the parties 
were not estopped by their answer to deny the validity 
of the mortgage.—WAUGHTAL V. KANE, Iowa, 79N. W. 
Rep. 91. 


43. ESTOPPEL—Voluntary Assignment — Co partner- 
ship.—Plaintiffs, who hold a chattel mortgage on the 
co-partnership property of Riggs Bros., made expressly 
subject to prior mortgages of some of the defendants, 
by their petition ask to enforce the lien thereby 
created, to marshal the assets of the co-partnership, 
and therein attempt to defeat the prior liens by allega- 
tions and proof of a want of consideration therefor, 
and an intent upon the part of Riggs Bros., in making 
them to defraud the plaintiffs and other creditors, par- 
ticipated in by the prior mortgagees. Held, that by 
the recitals of their mortgage they are estopped from 
so doing; that they cannot so enlarge the scope of the 
contract which they accept and seek to enforce.—Tay- 
LOR V. R1iees, Kan., 57 Pac. Rep. 44. 


44. EVIDENCE—Corporation Books.—The corporation 
books concerning the government of a city, town or 
village, when they have been publicly kept, and the 
entries have been made by a proper officer, as well as 
duly-authenticated copies therefrom, are admissible 
evidence of the facts witnessed in them.—TOWN OF 
PARSONS V. MILLER, W. Va., 32 8. E. Rep. 1017. 


45. EXECUTION—Exemptions —A soda-water fountain 
used in aconfectionery store is not included in Rev. 
St. arts. 2395, 2397, exempting a tool or apparatus be- 
longing to a trade or profession from execution.— 
McCorD-COLLINS Co. Vv. LAZARUS, Tex., 50S. W. Rep. 
1048. 

46. EXECUTION—Right to Enjoin Sale.—One whose 
land is about to be sold under execution for a debt 
against which the assignee of the judgment, for whose 
benefit the execution issued, has contracted to save 
him harmless, may enjoin the sale, though the as- 
signee of the judgment is solvent, and an action would 
lie against him for damages.—PLUMMER V. TALBOTT, 
Ky., 50S. W. Rep. 1097. 


47. FaLSE IMPRISONMENT—City Marshal—Unsanitary 
Jail.—A city marsbal delivering a prisoner to the 
janitor of the city jail is not responsible for injuries 
caused by the unhealthy condition of the cell in which 
the prisoner was put, in absence of evidence that the 
marshal knew of such condition, and that he had con- 
trol of the cells.—BisHoP v. Lucy, Tex., 508. W. Rep. 
1028. 

48. FixTURES—Foreclosure.—The purchaser of prop- 
erty sold at sheriff's sale in foreclosure of a mortgage 
does not acquire, under his purchase, the chandeliers 
and brackets placed in the dwelling house thereon by 
the owner. They are movables, not immobilized by 
destination.—L’HoTs v. FOLHAM, La., 25 South. Rep. 
655. 





49. FRAUDS, STATUTE OF—Agreements not to be Per- 
formed within a Year.—An agreement by defendant to 
make plaintiff weekly payments on account for his 
services, and to pay the balance of his wages when he 
learned his trade, was possible of complete perform- 
ance within a year, and therefore not within the stat- 
ute.—MYERS V. KORB, Ky., 50S. W. Rep. 1108. 


50. FRAUDS, STATUTE OF—Parol Lease of Land.— Where 
one verbally agrees to lease land to another for a term 
of years if the latter will purchase a mill situated 
thereon, the purchase and operation by the latter of 
such mill do not take the agreement out of the statute 
of frauds, so as to authorize recovery of damages in an 
action at law for failure to lease.—SMITH V. PHILLIPS, 
N. H., 43 Atl. Rep. 183. 


51. FRAUDS, STATUTE OF—Sale of Personalty.—Under 
Code, §§ 4625, 4626, making evidence of an oral contract 
for sale of personalty incompetent unless in case ofa 
partial delivery or payment, except when the article 
sold is not at the time owned by the vendor, and ready 
for delivery, but labor, skill or money are necessarily 
to be expended in producing or procuring the same, a 
contract for the sale of corn to be shelled, and that un- 
fit for shelling to be thrown out, is within the statute, 
as no labor was necessary to produce or procure the 
corn.—LEWIS V. EVANS, Iowa, 79 N. W. Rep. 81. 


52. FRAUDULENT CONVEYANCES—Vacation—Evidence 
—Depositions.—A transfer of property by an insolvent 
judgment debtor to his wife without consideration, 
made after an order for his examination in supple- 
mentary proceedings had been served, and on the day 
before that set for the hearing, is fraudulent.—WOL- 
TERS V. Ross!I, Cal., 57 Pac. Rep. 73. 


53. GARNISHMENT — Property Subject.—One whose 
debtor is the administrator of the estate of a deceased 
person,in which such debtor is interested as a dis- 
tributee, may, when the debtor is insolvent, reach his 
share in the estate by a process of garnishment, duly 
sued out. In such a case, the debtor as an individual, 
and the same person as administrator, are to be treated 
as different and distinct persons.—BROWN V. WILEY, 
Ga., 32S. E. Rep. 905. 


54. GUARANTY—Brokers—Parties.—Where a broker, 
who has negotiated a sale of goods on a com mission to 
be paid by the vendor, to consummate the sale guar- 
anties payment of the price, the fact that the pur- 
chaser does not know of the guaranty having been 
made does not affect the relation of the parties to each 
other; and they may both be joined as defendants in 
an action for the price.—DUBLIN COTTON OIL Co. Vv. 
ROBINSON, Tex., 50S. W. Rep. 1053. 


55. HOMESTEAD—Declaration—Excessive Amount.— 
Civ. Code, §§ 1670, 1693, allow one to select as a bome- 
stead a quantity of land not exceeding one-fourth of 
an acre, being within atown plat, city or village, and 
the dwelling bouse thereon and appurtenances. Sec- 
tion 1701 requires claimant’s declaration to describe 
the premises, but there are no provisions by which, 
after the homestead is selected, there can be a read- 
justment of the area in case of an excess, and the sur- 
plus taken by acreditor. Held that, where a declara- 
tion inadvertently included one-sixth more land than 
allowed, the whole claim was invalid.—YERRICK Vv. 
HigGins, Mont., 57 Pac. Rep. 95. 


56. HUSBAND AND Wir¥ke—Antenuptial Contract.—An 
antenuptial contract provided that, if the wife sur- 
vived, she should have a life estate in certain land, 
and ‘‘at her death” it should descend to the husband’s 
heirs. Held, that the heirs took a vested remainder on 
the death of the husband.—HARRIS V. RUSSELL, N. 
Car., 32S. E. Rep. 958. 


57. HUSBAND AND WIFE—Community Property—Bond 
of Survivor.—A bond by a wife as survivor of the com- 
munity, conditioned to be void if she should faithfully 
perform her duties as administratrix of her husband’s 
estate, is insufficient to qualify her as survivor; hence 
a deed by her of the community property passes only 
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her interest.—WILSON V. FIELDS, Tex., 50 S. W. Rep. 
1024. 

68. HUSBAND AND WIFE—Homestead—Abandonment. 
—A husband and wife, without abandoning their home- 
stead, tithe to which was in the wife, leased it fora 
year, and went, for the wife’s health,to a watering 
place, where she died before the lease expired. The 
husband then sold his possessory right therein to his 
children, who were all adults. Helc,thatan execution 
sale of his life estate carried nothing, since he was en- 
titled to his homestead therein, being in possession 
through his tenant, and hence the children took free 
from the judgment.—WHITE SEWING MACH. UO. Vv. 
WoostTER, Ark., 50 8. W. Rep. 1000. 

59. HUSBAND AND WIFE—Separate Property of Wife— 
Debts of Husband.—The separate property of a mar- 
ried woman is not liable for her husband’s debts, 
merely because he gratuitously devoted his time and 
skill to its management, and part of it had been accu 
mulated through the labor so donated by him.—DEERE, 
WELLS & CO. v. BONNE, Iowa, 79 N. W. Rep. 59. 

60. HUSBAND’S RIGHT TO ALIMONY—Judgment.—A 
husband is not entitled to alimony or an allowance ex- 
cept as provided by statute, and, there being no Colo- 
rado statute granting a husband alimony, section 485, 
Gen. St. Colo. 1883, applies only to actions by a wife 
against her husband. In an action by the husband he 
is not obliged to relinquish something which he could 
not recover in any event.—HOAGLAND V. HOAGLAND, 
Utah, 57 Pac. Rep. 20. 

61. INJUNCTION—Riparian Rights— Title of State.— 
Title to lands in New Jersey which lie between mean 
high and low water mark is in the State of New Jersey. 
An owner of lands lying adjacent to the shore, who 
has not acquired the State’s title to the shore, in the 
mode prescribed by the riparian acts, is not the owner 
of the shore, and will not be allowed an injunction to 
restrain the removal of a wharf resting upon piling 
driven in the shore, through and over which the tides 
flow.—AMOS V. NORCROSS, N. J., 43 Atl. Rep. 195. 

62. INSURANCE — Concealment — Incumbrances. — 
Where insured,in making application for a policy, 
did not inform the company of incumbrances on the 
property, but he was not guilty of fraud, and had no 
intention to conceal, and no inquiries were made by 
the agent, who was familiar with the property, the 
policy was not avoided, though it provided that con- 
cealment or misrepresentation of material facts con- 
cerning the risk would render it void.—ARTHUR Vv. 
PALATINE INS. CO., Oreg., 57 Pac. Rep. 62. 

63. INTOXICATING LIQUOR—Sales—Social Clubs.—Un- 
der an ordinance taxing social clubs where liquors are 
sold to members and guests, enacted pursuant to Mo- 
bile city charter, authorizing the council to license 
and regulate liquor dealers, and to tax trades and 
business, the burden is on the city to show that the 
members of a club include an extended number, to 
whom sales are made for profit.—MANARSAS CLUB y. 
CITY OF MOBILE, Ala., 25 South. Rep. 628. 

64. JODICIAL SALE—Reservations in Decree—Rights 
of Purchaser.—In a suit to sell land for its purchase 
money, on whieh is a sawmill that is part of the free- 
hold, and the decree to sell provides that the sale shall 
not inélude the mill, asale ofthe land does not pass 
the mill to the purchaser.—FirsT NaT. BANK OF BRAD- 
DOCK, Pa., V. HYER, W. Va., 328. E. Rep. 1000. 

65. LIABILITY ON BOND OF AGENT.—A bond executed 
by an agent, undertsking that he will take care of and 
sell goods cohsigned to the principal, does not bind 
the surety thereon for goods bought by the agent for 
the principal.—_THOMPSON Vv. FRUIT GROWERS’ CO., 
Ky., 508. W. Rep. 1094. 

66. LIBEL—Innuendo—Evidence.— In an action for 
libel, the defamatory words must referto some ascer- 
tained or ascertainable person, and that person must 
be the plaintiff. Ifthe words used really contain no 
reflection on any particular individual, no averment 
or innuendo can make them defamatory. An innuendo 
cannot make the person certain who was uncertain 





before.—ARGABRIGHT V. JONES, W. Va., 32 8. E. Rep. 
995. 

67. LIFE INSURANCE—Fraud— Evidence.—Admissions 
or declarations by the holder of a benefit life insur- 
ance certificate, made before it was issued, and affect- 
ing its validity, are admissible against the person 
therein named as beneficiary, when the latter has no 
vested interest in the contract evidenced by such cer- 
tificate, and it is, under the terms thereof, within the 
power of the holder, at any time before his death, to 
designate another person as the beneficiary.—S0PREME 
CONCLAVE KNIGHTS OF DAMON V. O'CONNELL, Ga., 32 S. 
E. Rep. 946. 


68. LIMITATIONS—Claims between Partncrs.—As to a 
claim or demand by one partner against another, aris- 
ing out of the partnership business, the statute of 
limitations does not, in any event, begin to run until 
after a dissolution of the partnership; and this is true 
although for a considerable period before dissolution 
the firm had not been actively engaged in the prosecu- 
tion of its business, but had placed its assets in the 
hands of an agent for the purpose of collecting the 
same and paying the partnership debts.—HARRIS V. 
MATHEWS, Ga., 32 S. E. Rep. 903. 


69. LIMITATIONS—Corporate Liabilities. — Laws 1897, 
ch, 281, amending Code Civ. Proc. § 394, by providing 
that an action against a director of a moneyed corpo- 
ration to enforce a liability ‘‘created by common law 
or statute” must be brought within three years after 
the cause of action has accrued, is invalid as to com- 
mon law liabilities existing at its passage, to which 
the six years period of limitation applied, since no 
reservation was made as to them, nor was any time 
allowed within which to commence an action after the 
act became effectual.—_GILBERT v. ACKERMAN, N. Y., 
53 N. E. Rep. 753. 


70. MANDAMUS—Contract--Action against State.—As 
the State cannot be sued, mandamus or other judicial 
process will not lie against State officers or boards to 
compel them to execute an executory contract be- 
tween an individual and the State. Though the State 
is not in name a party, such suit is against it, within 
the meaning of the provision of the constitution pro- 
hibiting suit against the State.— MILLER Vv. STATE 
BOARD OF AGRICULTURE, W. Va., 328. E. Rep. 1007. 


71. MARRIED WOMEN — Contracts — Necessary Ex- 
penses.—A married woman’s contract for the erection 
of a house on lands belonging to her separate estate is 
not a contract for her necessary personal expenses, 
or for expenses incurred for the support of her family, 
within Code, § 1826, limiting the right of married 
women to make contracts affecting their separate 
property, without the written consent of their hus- 


bands, to contracts for such expenses only.—WEATH- © 


ERS V. BORDERS, N. Car., 32S. E. Rep. 881. 


72. MASTER AND SERVANT —Fellow-Servants—Negli- 
gence.—Under the common law rule in reference to 
fellow-servants, a track walker for defendant com- 
pany, engaged in traveling over the road of the com- 
pany from a point where a wreck had occurred to a 
point 13 miles distant, for the purpose of summoning 
a section gang to agaist in Clearing away the wreck, is 
a fellow-servant with an engineer in charge of a lone 
engine traveling over the same road, in the same di- 
rection, for the purpose of reaching the nearest turn- 
table, so as to turn his engine, and return to assist at 
the wreck; and, if the track walker be injured by the 
negligence of the engineer, he cannot recover damages 
from their common employer.—STEPHANI Vv. SOUTHERN 
Pac. R. Co., Utah, 57 Pac. Rep. 34. 

73. MASTER AND SERVANT—Injury to Minor Employee. 
—Where a minor servant is employed at dangerous 
work, the risks and hazards of which are not, by rea- 
son of his youth and inexperience, so obvious that he 
can fully appreciate them, it is the duty of the maste 
to explain to such servant the dangers of the servic&, 
and to instruct him howto avoid them.—ADDICKS V. 
CHRISTOPH, N. J., 43 Atl. Rep. 196. 
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74. MECHANICS’ LIENS—Subcontractors.—Under Rev. 
St. art. 3206, providing that any one furnishing mate- 
rial to any subcontractor to be used in erecting any 
building may, by giving notice to the owner or his 
agent within a certain time and filing an itemized ac- 
count, secure a lien for such material, and article 3308, 
authorizing the owner to withhold from the original 
contractor so much of the price as may be necessary 
to satisfy such lien, a material-man who has complied 
with the statute has aright toa lien, though the con- 
tractor owes nothing to the subcontractor.—PADGITT 
v. DALLAS BRICK & ConsT. Co., Tex., 50 8. W. Rep. 1010. 


75. MECHANICS’ LIENS— Subcontractors—Contract.— 
The assignee of a contract who furnished the material 
and labor called for is entitled to alien as subcon- 
tractor, where the assignor was paid nothing and 
waived all claim under the contract.—HANEY & CAMP- 
BELL MFG. Co. V. ADAZA CO-OPERATIVE CREAMERY CO., 
lowa, 79 N. W. Rep. 79. 


76. MINING CLAIM—Patent of Junior Location—New 
Discovery.—Where the original discovery of a vein 
upon which a mining location is based is included 
within the surface boundaries of a junior location, 
which goes to patent without protest from the owners 
of the prior location, but before such patent a new dis- 
covery has been made on the prior location, without 
the boundaries of the junior location as patented, and 
within the surface boundaries of the prior location as 
originally located, and development work is being 
there prosecuted in good faith by the owners of the 
prior location, their claim is valid, and holds as to all 
ground not included in the patent of the junior loca- 
tion, notwithstanding the loss of the original discov- 
ery.—SILVER CITY GOLD & SILVER MIN. Co. v. Lowry, 
Utah, 57 Pac. Rep. 11. 


77. MORTGAGES — Sheriff's Deed. — Defendant and 
mortgagor agreed that defendant should procure an 
assignment of the mortgage, the mortgagor to furnish 
part of the consideration, and foreclose it, and within 
a year thereafter the mortgagor was to repay him the 
amount advanced to procure the assignment, where- 
upon defendant was to assign to her the certificate of 
sale. Defendant procured an assignment of the mort- 
gage, foreclosed it, and bid in the premises in his own 
name, but the mortgagor failed to repay him the 
amount advanced within the time specified, and a 
sheriff's deed to the premises was issued to defendant. 
Held, that defendant held the title to the property 
only as security for the money advanced by him.— 
HARRINGTON V. FOLEY, Iowa, 79 N. W. Rep. 64. 


78. MORTGAGES—Corporations—Receivers. — A mort- 
gage on all the property owned or thereafter acquired 
by a corporation provided that until default the mort 
gagor should retain possession and receive and use 
the earnings, but, in case of default, the trustee could 
take possession, and collect and receive all earnings. 
Held, that the mortgagee did not have a lien on the 
earnings until after entry on default, and hence, on 
foreclosure, accounts and debts due the corporation, 
and,money on hand representing earnings, went to 
the sequestration receiver for the benefit of general 
creditors, and not to the receiver under the mortgage. 
—NEW YORK SECURITY & TRUST CO. V. SARATOGA GAS 
& ELECTRIC LIGHT Co., N. Y.,53 N. E. Rep. 758. 


79. MORTGAGES—Deed Absolute.—The grantor of a 
deed absolute on its face, but intended to be a mort- 
gage, thereafter made a warranty deed of the property 
to the original grantee, executing a cancellation of the 
debt, at the same time executing a contract for recon- 
veyance to the grantor on the payment ofthe amount 
of the debt within a year. Held, thatit was error, in 
an action to declare the warranty deed a mortgage, to 
direct a verdict for the plaintiff, as the question of the 
intent of the parties was for the jury.—KUNERT V. 
STRONG, Wis., 79 N. W. Rep. 32. 


80. MORTGAGE — Deed Absolute in Form.— Where 
money was loaned, and a deed to secure the same exe- 
cuted in blank, and deposited in escrow, to be filled in 





with name of mortgagor, and delivered to him on pay- 
ment of the loan, it was admissible in evidence, as 
bearing on the question whether the transfer was a 
mortgage or an absolute saie.—GREGG V. KOMMERS, 
Mont., 57 Pac. Rep. 92. 

81. MORTGAGE — Removal of Mortgaged Building.— 
One who acquiesces in the erection of a building on bis 
land, knowing,that the material had been removed 
from a building on mortgaged premises, is liable to 
the mortgagee for its value.—STEVENS V. SMATHERS, 
N. Car., 328. E. Rep. 959. 

82. MUNICIPAL CORPORATIONS—Electric Light Plant— 
Negligence.—In an action against a city for personal 
injuries caused by a shock from an electric light wire, 
itis not necessary to allege that the city was author- 
ized to operate the electric light plant, where itis al- 
leged that the city was chartered underthe general 
laws, in view of Rev. St. art. 421, conferring such au- 
thority on such cities.—CITY OF HONEY GROVE V. LAmM- 
ASTER, Tex., 50S. W. Rep. 1053. 

83. MUNICIPAL CORPORATIONS—Liability for False Ar- 
rest.—One who has been convicted by judgment ofa 
police court of the violation of acity ordinance can- 
not, in an action by him against the city to recover 
damages for wrongful arrest, question the finding of 
the police court that he had violated the ordinance.— 
CROSDALE V. CITY OF CYNTHIANA, Ky., 50S. W. Rep. 977. 

84. MUNICIPAL CORPORATIONS—Partial Assignments. 
—An assignment by a contractor of part of his claim 
against acity for paving its streets, to one who has 
furnished him material used in such paving under a 
contract, and taken an order onthe city in payment 
therefor, is not binding on the city, unless it assents.— 
COOK v. CITY OF MENASHA, Wis., 79 N. W. Rep. 26. 

85. MUNICIPAL CORPORATIONS — Property Taken for 
Public Use—Liability.—A municipal corporation is lia- 
ble for lands taken by it for a public use, and for dam- 
ages caused to property by the construction by it of a 
public improvement, though the contract under which 
it took the lands and made the improvement was void, 
since it would be liable had it taken them independ- 
ently of any agreement.— HARRISON V. CITY OF SULPHER 
SPRINGS, Tex.,50S. W. Rep. 1064. 

86. MUNICIPAL CORPORATIONS — Streets — Improve- 
ments.—Under Rev. St. arts. 544547, providing for 
street improvements, and for assessing and collecting 
taxes therefor, the city is primarily liable for the en- 
tire improvement ordered, notwithstanding these sec- 
tions make the city responsible for one-third of the 
cost, and the abutters for two-thirds.—CITY OF BELTON 
Vv. STERLING, Tex., 50S. W. Rep. 1027. 

87. MUNICIPAL CORPORATIONS — Torts—Presentment 
of Claims.—A claimant for personal injuries against a 
city sufficiently presents his claim to the city council 
by filing it with the city clerk for presentation to the 
council, within Laws 1889, ch. 197, § 139, prohibiting the 
maintenance of an action of tort against a city without 
presentment of the claim to the council.—Bacon Vv. 
CITY OF ANTIGO, Wis., 79N. W. Rep. 31. 

88. MUNICIPAL EXPENDITURES — Contract for Water 
Supply—Validity.—Without the preliminary sanction 
of apopular vote, as required by the constitution, a 
municipal corporation cannot contract for a supply of 
water on the credit of the city for a longer peridéd than 
one year; and a contract which by its terms is to run 
for 20 years, each year’s supplyto be paid for semi- 
annually from year to year, is operative from year to 
year, so long as neither party renounces or repudiates 
it.—CITY COUNCIL OF DAWSON V. DAWSON WATERWORKS 
Co., Ga., 8328. E. Rep. 907. 

89. NATIONAL BANKS — Contracts of Guaranty.—Un- 
der Rev. St. U. 8. § 5136, authorizing national banks to 
exercise all powers necessary to carry on the business 
of banking, where a bank directs a letter to a person, 
stating that it will guaranty fulfillment of the obliga- 
tions of another person tothe former fora certain 
amount of goods for a certain time, and it does not ap- 
pear that the second person purchased the letter or 
deposited any security therefor, or that the bank had 
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any interest in the transaction, the letter, considered 
either as a guaranty or letter of credit, is void, and 
the bank is not liable thereon.—THILMANY Vv. IOWA 
PAPER BAG Co., lowa, 79 N. W. Rep. 68. 


90. NEGLIGENCE - Highways — Proximate Cause.— 
Where one driving ona highway was putin sudden 
peril by the negligence of the driver of an approach- 
ing vehicle, and his buggy was driven onto a bank at 
the side of the road under a reasonable apprehension 
that a collision would occur if he remained in the road, 
and he acted as a reasonably prudent man would un- 
der the circumstances, in the effort to escape the peril, 
and was thereby thrown trom his buggy and injured, 
his injury was the direct consequence ofthe other’s 
negligence, though be might not have been injured, 
had heremained inthe road.—CRAMPTON V. IVIE, N. 
Car., 32S. E. Rep. 968. 

91. NEGLIGENCE — Independent Contractor.—Under 
contract of S with defendant to grade its track and lay 
the rails, providing that defendant’s engineer should 
fix the grades and alignment of the road, establish the 
amount of work done each month, approve the work 
when completed, and employ workmen in case §S failed 
to provide sufficient force to accomplish the work 
within the specified time, and authorizing him to de- 
clare the contract forfeited “for non-compliance with 
his directions in regard to the manner of construct ng 
it,” there being no reservation of control over the ¢ m- 
ployees of S,orthe means to be employed by him to 
do the work, he is an independent contractor; so that 
defendant is not liable for injury to plaintiff from the 
upturning of a plank, being part of a temporary cross- 
ing over the rails, caused by the negligence of one of 
the employees of S in driving a cart against it.— 
THOMAS V. ALTOONA & L. V. ELECTRIC Ry. Co., Penn., 
43 Atl. Rep. 215. 


92. NEGLIGENCE — Pleading.—In an action against a 
railroad company for a death of an employee, caused 
by the acts of another employee, plaintiff must allege 
that the employee acted willfully and wantonly, to 
justify a recovery notwithstanding contributory neg- 
ligence; allegations of fact from which the jury might 
infer willfuiness or wantonness being insufficient.— 
LOUISVILLE & N. R. Co. v. BROWN, Ala., 25 South. Rep. 
609. 

93. NEGLIGENCE—Railroads—Proximate Cause.—One 
approaching a railroad track saw a train coming, and 
turned his horse around, and drove back about 50 feet, 
when a whistle, blown while the engine was on or near 
the crossing, frightened the horse, causing him to 
back the buggy intothetrain. Held,that any failure 
to sound the whistle or ring the bell on approaching 
the crossing was not the proximate cause ofthe in- 
jury.—HOusTON, ETC. R. CoO. Vv. CARRUTH, Tex., 50 S. 
W. Rep. 1036. 


94. NOTARIES — Void Acknowledgments.—The ac- 
knowledgment of the execution of a contract with a 
building association, taken before a notary whois a 
stockholder therein, is of no effect.—BEXAR BLDG. & 
LOAN ASSN. Vv. HEADY, Tex.,50S. W. Rep. 1079. 

95. NUISANCE — Cemeteries — Abatement.—Rey. St. § 
1454, providing forthe abatement of cemeteries as be- 
ing a nuisance where they are located outside the 
platted portion of a city, without its consent, within 
200 rods of an inhabited dwelling standing ona lotin 
the city is a valid exercise of police power.—PFLEGER 
Vv. GROTH, Wis., 79 N. W. Rep. 19. 

96. PARTNERSHIP—Dissolution.— Dissolution of part- 
nership may be shown by sale of the whole property 
and business, though the stipulated term has not ex- 
pired, and there has been no settlement of accounts. 
—IN RE ROBINSON’S ESTATE, Penn., 43 Atl. Rep. 207. 

97. PARTNERSHIP — What Constitutes.—Where T and 
G purchased land on joint account,and by mutual 
agreement G wasto take charge ofthe land, and re- 
move and dispose of the timber thereon, and, after 
payment of expenses, to apply the profits tothe dis- 
charge of their joint obligation for purchase money, a 





partnership existed so asto render T liable for the 
amount due persons employed by G to saw the timber, 
there being a community of interest, both in the cap- 
ital and profits.—TANNER Vv. HUGHES, Ky., 50S. W. 
Rep. 1099. 

98. PLEDGE — Unauthorized Sale.—A sale of pledged 
property notin accordance with law does not extin- 
guish the lien and interest of the pledgee in the secu- 
rities, as against the pledgor.—BRITTAN V. OAKLAND 
BANK OF SAVINGS, Cal., 57 Pac. Rep. 84. 

99. PRINCIPAL AND AGENT — Authority of Agent.—Au- 
thority, without restriction, to an agent to sell flour, 
to be manufactured for the purchaser, carries with it 
authority to warrant that it shall be equal, when man- 
ufactured, to certain brands made by another, and 
adopted as a sample, for the purpose of such sale.— 
LOOMIS MILLING CO. V. VAWTER, Kan., 57 Pac. Rep. 43. 


100. RAILROAD COMPANY — Accident — Contributory 
Negligence.—Where plaintiff, riding on a bicycle, ap- 
proaches a street-car crossing at which were several 
parallel tracks, on two of which freight cars were 
standing, and, without stopping, proceeds ata low 
rate of speed, and, on passing beyond the freight cars 
which obstructed the view, is struck or runs into an 
engine on the further track approaching the crossing 
without signaling, he is guilty of such contributory 
negligence in failing to alight, and look and listen, 
that he cannot recover for injuries received.—LaU V. 
LAKE SHORE & M. 8. R. Co., Mich., 79 N. W. Rep. 13. 


101. RAILROAD COMPANY—Penalty for Non-payment 
of Employees.—A right of action for a penalty accruing 
under Sand. & H. Dig. § 6243, making a railroad corpo- 
ration liable for continuous wages of its employee 
where wages due are not paid at the timeof discharge, 
is not merged in a judgment in an action for such 
wages, which was void for want of service.—KANSAS 
City, P. &G. R. Co. v. MOON, Ark., 50 S. W. Rep. 996. 

102. RECEIVERS—Authority to Sue.—A receiver has 
no authority to sue for the recovery of personal prop- 
erty of which he has never had possession, unless au- 
thorized so to do by the court that appointed him.— 
BISHOP V. MCKILLICAN, Cal., 57 Pac. Rep. 76. 

103. SALE—Freudulent Representations of Purchaser. 
—When a vendee of persoial property makes a mate- 
rial representation which is false, and upon which the 
vendor is induced to act, to his injury, by parting with 
possession of his goods, such a misrepresentation 
amounts to a fraud in law, which voids the sale; and 
equity may rescind the contract, and restore the par- 
ties to their original rights, although the party making 
such misrepresentations was not aware that his state- 
ment was false.—NEWMAN V. H. B. CLAFLIN Co., Ga., 32 
8. E. Rep. 943. 

104. SALES—Husband and Wife—Implied Agency of 
Wife.—A husband, without objection, paying from 
time to time for merchandise purchased from a certain 
person by his wife, impliedly authorizes her to pur- 
chase other goods as his agent, and such agency con- 
tinues until such person is notified of its termination. 
—SIBLEY Vv. GILMER, N. Car., 32S. E. Rep. 964. 

105. SaLES—Rescission—Partnership.—A partner may 
rescind a sale of his partnership interest to his co- 
partner on the ground of the latter’s falsely represent- 
ing that certain partnership property was unsalable.— 
BUTLER V. EDWARDS, Tex., 505. W. Rep. 1045. 

106. SPECIFIC PERFORMANCE—Continuous Duties.— 
Equity will not decree specific performance of a con- 
tract to convey land, where the consideration is an 
agreement of complainant to allow defendant to reside 
with him, and to support her for life; since it involves 
the performance of continuous duties, which the court 
cannot enforce by process.—CHADWICK Vv. CHADWICK, 
Ala., 25 South. Rep. 631. 

107. SPECIFIC PERFORMANCE—Contracts.—The parol 
agreement of a landowner that, if an adjoining land- 
owner will help him to enlarge an irrigation ditch on 
his lands, he will permit the latter to use the waters 
thereof, is, after performance by such adjoining land- 
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owner, and his use of the waters thereunder, enforce- 
able in equity against the owner of the lands on which 
the ditch is located and those claiming under him with 
notice, though within the statute of frauds.—BLANKEN- 
SHIP V. WHALEY, Cal., 57 Pac. Rep. 79. 


108. SUBROGATION—Homestead— Husband and Wife. 
—A, having secured title to land by fraud, mortgaged 
it to an innocent party, but was induced to reconvey to 
the owner who assumed the mortgage. A afterwards 
sold the land to B, who purchased in good faith (the 
owner not having filed his deed), and he also assumed 
the mortgage, and paid it, taking an assignment. Held 
that, having abandoned his title on learning of the 
owner’s deed, and that his deed was void, he was enti- 
tled to subrogation under the mortgage, notwithstand- 
ing the land was a homestead, and had remained in 
the owner’s possession, and his wife had not joined in 
assuming the mortgage.—MURPHY V. SMITH, Tex., 508. 
W. Rep. 1040. 


109. TAXATION—Quieting Title.—Iu an action to quiet 
title to land which plaintiff claims under tax deed, an 
answer offering to redeem, and alleging that defend- 
ant bas at all times been ready to pay the just and law- 
ful amount of the taxes, and offering to pay,is not a 
conditional tender.—CONE v. Woop, lowa, 79 N. W. 
Rep. 86. 

110. Tax TITLE-Purchase by One in Possession Un- 
der License.—A person who uses land without paying 
anything therefor, under an agreement made between 
the owner and a third party that suid parties should 
have the use of the land for the payment of the taxes, 
cannot acquire a valid tax title thereon under a sale 
for taxes levied for the year it was so used by him.— 
ROWLEY V. WILKINSON, Kan., 57 Pac. Rep. 42. 


lll. TELEGRAPH COMPANIES—Damages—Mental Suf- 
feriug.—Mental suffering alone, and unaccompanied 
by other injury, cannot sustain an action for damages, 
or be considered as an element of damages. Anxiety 
of mind and mental torture are too refined and vague 
in their nature to be the subject of pecuniary compen- 
sation in damages, except where, in cases of personal 
injury, they are so inseparably connected with the 
physical pain that they cannot be distinguished from 
it, and are, therefore, considered a part of it.—DAvIis 
Vv. WESTERN UNION TEL. CO., W. Va., 32 5. E. Rep. 
1026. 

112. TELEGRAPH COMPANY—Damages—Mental Suffer- 
ing.—Where a husband, for his wife's benefit, tele- 
graphs in his own name to a relative, announcing the 
death of their child, and requesting the addressee to 
prepare a grave, and meet the body at the depot, his 
failure to notify the company that it was sent for his 
wife’s benefit will not preclude her recovery for mental 
suffering caused by failure to deliver.—LAUDIE Vv. 
WESTERN UNION TEL. Co., N. Car., 328. E. Rep. 886. 


113. TBNANTS IN COMMON-—Co-tenants—Purchase of 
Adverse Interest.—As a general rule, a joint tenant or 
tenant in common is notto purchase in an outstanding 
adverse title to the common property for his own bene- 
fit, to the exclusion of hisco-tenant. But theco-tenant 
must within a reasonable time make his election to 
claim the benefit, and to contribute to the expense in- 
curred in the purchase of such title. If he unreason- 
ably delays until there is a change in the condition of 
the property or in the circumstances of the parties, he 
will be held to have abandoned all benefit arising from 
the new acquisition.—MORRIS V. ROSEBERRY, W. Va., 
32.8. E. Rep. 1019. 

114. TRIAL—Jury—Verdict—Amendment.—It is error 
to recall the jury after discharge, and permit it, on affi- 
davits filed by jurors, to change its verdict.— DENISON 
& P. 8. Ry. Co. v. GieRSA, Tex., 508. W. Rep. 1039. 

115. TrRustT—Sale by ‘Trustee — Validity—Rights of 
Purchaser.—When a party holds a note, and a lease as- 
signed as security for the note, as trustee, and, after 
default, sells and transfers the note and assigns the 
lease to his brother, plaintiff herein, but the evidence 
shows that the sale and transfer were for the benefit 





of the trustee, the entire transaction is void, and the 
transfer and assignment confer no rights upon plaintiff. 
—BACON V. PARK, Utah, 57 Pac. Rep. 28. 

116. UsuRY—What Constitutes.—A note is not usuri- 
ous merely because drawn fora larger sum than the 
actual amount of the loan, where the interest, accord- 
ing to its terms, does not exceed 10 per cent. per 
annum.—SIDWAY V. HARRIS, Ark , 508. W. Rep, 1002. 

117. VENDOR AND PURCHASER—Contracts— Mortgages. 
—Defendant was the owner of two mortgages, each 
covering a homestead and other lands, one of which 
was not executed by the wife of the mortgagor. In 
consideration of the release to him, by the widow of 
the deceased mortgagor, of her dower and homestead 
interest in the premises, he agreed with her that he 
would foreclose both mortgages, and, if no fight was 
made on said foreclosure, bid the premises in for the 
amount due under both the mortgages, and thereafter 
deed one of the tracts to her. Held, that the condition 
of the agreement contemplated only a resistance by 
the widow or such persons as might be instigated by 
her.—Hays v. MCLAIN, Ark., 50 8. W. Rep. 1006. 

118. WILLS—Devise on Condition of Furnishing Sup- 
port.—Under a will devising land to testator’s son, 
“provided he takes proper care of his mother” during 
her life, neither the devisee nor the estate devised is 
liable to one who furnishes the required support on 
his failure to do 80.—MCQUERRY V. WILSON, Ky., 508. 
W. Rep. 1099. 

119. WILLS—Legacies — Construction.—Testator de- 
vised to one person a half “‘of any stock, notes, bonds, 
or other credits” of which he might die seised, and by 
another clause, to another person, the remainder of 
his personal effects ‘‘not enumerated herein.” After 
the execution of the will, testator purchased a half in- 
terest in an insurance agency, paying for the same 
from the proceeds of the sales of stock held by him, 
which interest he retained at his death. Held, that 
the interest in the insurance business was devised un- 
der the term ‘‘credits” in the first clause of the will.— 
BRANDON Vv. YEAKLHE, Ark., 508. W. Rep. 1004. 

120. WILLS—Powers in Trust.—Testator, in a will not 
drawn by a lawyer, devised certain property to his 
wife ‘‘for her personal use and benefit, for and during 
her natural life, to all intents and purposes as if she 
had been the original owner.” By a second clause he 
gave his wife sole control of all his estate, with the 
right to devise and bequeath “to the several members 
of my family in shares as she may see fit.”” Held, that 
the wife acquired only a life interest in the estate.— 
DERSE V. DERSE, Wis., 79 N. W. Rep. 44. 

121. WILLS—Trust Fund—Disposition.—A will devised 
half of testator’s estate to the executor in trust for 
testator’s son for life, and directed the executor to put 
such half at interest in real estate security or in real 
estate, and pay so much of the income or of the prin- 
cipal, if necessary, to the son, as is required for his 
support. Incase the son should leave a widow and 
issue, the income was to be paid to them during the 
widow’s widowhood. At the marriage or death of the 
widow, the corpus was to go to the child or children 
who were in esse at the son’s death, if any, and, in the 
event of no issue, to a daughter of the testator. The 
son is a sober, industrious married man of 39 years, 
and has no children. The son’s wife and the daughter 
of the testator have released their respective interests, 
and they ask that the corpus be delivered to the son. 
Held, that the trust fund must be paid to the trustee, 
since it is an active trust and there is a possibility of 
issue from the marriage.—IN RE ESHLEMAN’S ESTATE, 
Penn., 43 Atl. Rep. 201. 

122. WITNESS—Transactions with Persons Deceased. 
—A surviving partner is “interested in the event” of 
an action against the deceased partner on a partner- 
ship note, though not a party, and hence is disquali- 
fied, under Code, § 590, prohibiting ‘‘a party or a person 
interested in the event” to testify to personal transac. 
tions with a person since deceased.—CHARLOTTE OIL & 
FERTILIZER CO. V. Pippy, N. Car., 328. E. Rep. 980. 





